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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

SESSION LAW 2008-137
SENATE BILL 1046

AN ACT TO STUDY THE IMPACTS ON THE STATE OF NORTH CAROLINA OF
THE POTENTIAL ISSUANCE OF A FIFTY-YEAR LICENSE BY THE
FEDERAL ENERGY REGULATORY COMMISSION FOR THE OPERATION
OF THE YADKIN HYDROELECTRIC PROJECT.

The General Assembly of North Carolina enacts:

SECTION 1. The Environmental Review Commission ("Commission") shall
study the impacts on the State of the potential issuance of a new fifty-year license by the
Federal Ener%y Regulatory Commission ("FERC") to Alcoa Power Generating, Inc.,
("APGI") in the FERC relicensing proceeding known as FERC Project No. P-2197, The
Commission is authorized to consider and develop proposals regarding all of the
following issues:

(1)  The socioeconomic impacts of APGI's decision to discontinue its job-

producin% manufacturing activities at its Badin facility that relied on
the use of low-cost power from the Yadkin Hydroelectric Project.
%2 Assurance of an adequate, clean future water supply for the region.
3 The allocation of water for non-power uses from the Yadkin
Hydroelectric Project.

SECTION 2. The Commission shall submit a report to the 2009 General
Assembly no later than February 1, 2009. This report shall include findings and any
recornmendations, including legislative proposals that would assist in implementing the
recommendations.

SECTION 3. Nothing in this act shall preclude the Governor or any State
agency or department from taking any action necessary to protect the interest of the
State in the FERC relicensing procedure known as FERC Project No. P-2197.

SECTION 4. The Department of Environment and Natural Resources
("DENR") shall, to the extent allowed by State and federal statutes and rules, and
without delaying its decision, consider the report submitted by the Commission under
Section 2 of this act in making any decision on an application for water quality
certification requested by APGI in connection with FERC relicensing of Project No.
P-2197. The report submitted by the Commission under Section 2 of this act shall be
included in the information necessary to trigger the 60-day time limit for the Director's
decision pursuant to 15SA NCAC 02H .0507(a) and shall be promptly supplied to the
Director of the Division of Water Quality in DENR upon receipt by the General
Assembly. Failure by the Commission to issue a report by the date specified in Section
2 will not prohibit DENR from making a final determination on such certification, nor is
it the intent of the General Assembly to delay the processing by DENR of any such
certification. Nothing in this act shall affect the authority of DENR to provide notices,
request additional studies or information, conduct hearings, or issue or deny a 401
Water Quality Certification for FERC relicensing Project No. P-2197.



SECTION 5. This act is effective when it becomes law. "
In the General Assembly read three times and ratified this the 18" day of

July, 2008.

s/ Marc Basnight
President Pro Tempore of the Senate

s/ Joe Hackney
Speaker of the House of Representatives

s/ Michael F. Easley
Governor

Approved 8:19 p.m. this 28™ day of July, 2008
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UNITED STATES OF AMLRICA b I
_ FEDERAL POWER COMMISSION e <
g YA ~
. (:.C"“;' -Th"‘ -
In the Matters of g U VPUREE S N
A {
Carclina Aluminum Company ) Project No\. 2197
Carolina Powsy & Light Company . ; Projest No, 2206

ERRATA NOTICE
(Pebruary 13, 1958)

DECISICH

(Issued February 11, 1958)

-

Page L, Iine 31: Change "22,700" to "22,000% /
Page 6, 1ine 161 Delete fomma at end of ldne. - - e -

" Page 7, line 53  Change "2106" to "2206% - .

Page 9, Lines L, 7, and 11: Change “affecti® to "effact® -
Page 9, Line 10t Change Pmust® to "may" o
Page 17, Line h: Change "upstreams" to "upstream® -

Page 18, Iine 3:  Insert "the® after "with" .-

Glen R. law
- Presiding Examiner

DC=2%

—=




Y T

-0 -

W, PRESIDING EXAMINER: These consolidated proceedings are based
wpon an application £iled February 6, 1956, by Carolina Aluwminum

Gompany {Aluminum} for license
Power Act for Project No. 2397

under Section L(e) of the Federal
to ‘consist of the constructed or

existing High Rock, Narrows, snd Falls developments and the proposed
Tuckertown development, situated on the lower Yadkin gtretch of the
Yadkin-Pee Dee River in Norith Carolinaj and upon an application
filed May 29, 1956 and supplemented March 11, 1957 by Carelina Power

& light Company (Power & light
its existing Blewett TFalls and

y which seeks a similar license for
T41lery developments ( Project No. 2206)

located on the Yadkin~Pee Des River in North Carolina and immediately
downstream from the developments of Aluminum for which a license is
sought in Project No. 2197, The application of Power & Light seeks, in

sddition Lo authority for the

ownarship and continued operation of the

two existing developments, authority to expand the Tillery development
by the addition of a turbine rated at 31,100 horsepower direct-cons
nected to a generator of 22,000 Kilowatts, with all the facilitvies
necessary to electric production thereby. Provision for the future

addition of this unit was made

at the time of the initial conasbruction

of Tillery, and no additicnal dam construction is required.

Tn the Aluminum case, Project No. 2197, the Commission (withoub
hearing) issued an order on April 3, 1957, granting a license for

Project No. 2197, which gald ©

rder terminated an investigation of the

existing developments (as occupancy by Aluminum of a portion of the
Yadiin River) instituted Descember 15, 1937 in Dockeb No. IT-5L99, and

p:ovidad at the license should be_effective for a period of fifty
y85rs from January 1, 19L7 i ar as it aubborized continued operation

- ggValopme

Aluminum and on April 25, 1957

g High Rock, Narrows and Falls develdp-
years from April 1,1957 insofar as it

an of
vients and for a period of fifty 5 , :
authorized construction ahd operation of the proposed Tuckertown

gnt. The Ticense issned April 3, 1957, was not accepted by

that Applicant filed & petition for re=

~ hearing, requesting opportunity for oral argument and the presentation
. of evidence concerning the matters involved, including p;rticularly the
§§erm of the license perioy for Aluminum's three existing = developmentse

Power & Licght has consistently taken a position, since the filing

of its application for license
1% should receive a project 11

for Project No, 2206 on May 29, 1956, that
cense for fifty years from the date of

4issuance thereof because the additional construction at Tillery makes

this a new and enlarged projec
license is a purely voluntary

% and its filing of the appiication for
action., While there was an investigation

authorized, in Docket No. IT-5u$8, on December 15, 1937 of the occupancy

of that portion of the Yadkin
Tillery developments, the inve

River including the Blewett Falls and
stigation was never pressed and no eniries

appear in the records of the Commission in Docket No, IT=5L98 subsequent
to the proof of service of notice upon Power & Light and upon the North

(e
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Carolina Commission, of the authorization of the said investigation,

Because of the similarity of the issuve of the length of the

i license period involved in these two proceedings and the fact that a

considerable degree of coordination in the operation of the two

; projects appeared to be desirable and probably inevitable, the appli=-

cation of Power & Light was consolidated for hearing with that of

Aluminum which had alrsady been set for hearing by order of July 20,

1957, and the new order issuved August 21, 1957 provided that the
consolidated hearing should commence October 15, 1957 at Washington,
D. C. On October L, 1957, Miss Eliza J. Doby, of Albemarle, North
farolina, was authorized to intervene in the proceeding on Project

No. 2197. On October 9, 1957, the State of North Carolina filed a
petition to intervene in both proceedings. Such intervention was pere
mitted by the Presiding Examiner at the hearing, snd on October 31,
1957, the Commission lssued an order confirming the Presiding
Examinerts action by formally admitting the State of North Carolina

&s an inbervener,

Hearing sessions continued from October 15, through October 19,
1957. BEvidence was presented by both applicants and by the Comission's
Staff Counsel. The State of North Carclina supported both applications,
but presented no evidence, Miss Eliza J. Doby opposed the granting
of the license to Aluminum, but did not raise any question as to the
period of the license, if it were granted. Supporting briefs were
filled by the two applicants and by the State of North Carclina, reply
briefs by the -Commission Staff and Miss Doby and a final reply brief
by Aluminum,

The Yadkin River rises on the eastern slope of the Blue Ridpe
Mountains of western North Carolina and flows northeasterly, easterly,
and southeasterly about 202 miles to the mouth of Uwharrie River
near Badin, North Carolina. At that point the Yadkin and Uwharrie
rivers unite to form the Pee Dee River (sometimes called the Great Pee
Dee River), It continues approximately 233 miles to enter the
Atlantic Ccean through Winyah Bay near Georgetown, South Carolina,

In scme documents the short portion of the river between the mouth of
the Uwharrie and the South Carolina state line is considered as still
being the Yadkin River, }/ For convenience, the whole river is somew

5/ Some elements of confusion, due to the varying designations of
the point where the Yadkin ends and the Pee Dee begins, appear
in the evidence because of the fact that both the Blewett Falls and
Tillery dams are in the disputed portion of the stream, the
Junction of the Uwharrie with the Yadkin being within the
boundaries of the Tillery Reserveoir of Power & light and about
one mile downstream from the foot of Aluminum's Falls dam.




times referred to as the Yadkin~Pee Dee River.

The first hydroelectric developme

of the Yadkin-Fee Dee here

development, placed in opera
on June 1, 1912. The Blewett
191 on the Yadiin-Pee Dee and some 15.3
Carolina= South Carolina state line and ¢
. earth embankment, 1,L68 feet o
height of 50 feet above river
gection,with a normal operating e

gea level and an affective

down of 17 feet. The present in

nt constructed in the portion

under consideration was the Blewsti Falls

tion by a predecessor of Powsr & Light
Falls development 1s located at mile
miles above the North
onsists of 1,700 feet of

f conerete spillway structure with a
bed and 300 feet of powsrhouse intake
1evation of 178,1 feet above mean

storage of 32,000 acre~-feet with a drawe

turbines, thres of which are rated at 5,350

three ab 6,400 horsepower each,

stallation has six horizontal~shait

horsepower each and

or & total of 35,250 horsepower,

attached to three 3200 kilowatt and three 5000 kilowatt generators

or a total of 2k,600 kilowatts for th

banks, switching gtructures, a fishway, and
alectrical and mechanical facilities.

Tillery was placed in
Light during the spring of

horsepower each and one ra

e development, with transformer

appurtenant hydrauvlic,

operation by a predecessor of Power %
1928, The dam is locabed at approximately
mile 219 on the Pee Dee, consists of 1,200 feet of eartn dam and

1553 feet of concrete structures forming th
intake and left abutment soctions with a maximum height of 89 feet
above river bed. The reservoir extends about 15 miles to the bottom
of the Falls development, having a normal operating glevation of
278,2 feet above mean sea 1evel and an effe
acre-fest, with a draw-down of 22 feet. The powerhouse has an
installation of three turbines, two of whic

wilowatts, or a total of 62,000 kilowatis.

former banks, switching st

ructures and app

electrical, and mechanical facilities.

e spillway, powerhouse

ctive storage of 68,000

h are rated at 31,100

ted at 25,600 horsepower, OF & total of

onnected to a generator,

87,800 horsepower, Each turbine is directly ¢
23,6 0B o of which are rated =7 2@@es kilowatts each and one at 18,000

Tillery alsc has trans-

urtenant hydraulic,

Power & Light proposes in its application in the present pro-
ceedings in Project No. 2006 to add, ab Tillery, an additional

turbine of 31,100 horsepower,
generators AV the time of the ini

direct-connected Lo a 22,000 kilowatb
tial construction of Tillery pro=-

vision was made for the additional unit by installation of a Moody-
for a discharge of b,5L0 cubic feet per

type draft tube, designed

second, which limits the axtent of the

practical purposcs.

proposed installation for all

O“c'
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The Tillery and Blewett Falls developments do not utilize
all that part of the Yadkin-Pee Dee within their compass, there
veing a fall of about 30 feet undoveloped between the two projecis,
At the present time the development of this 30 feet is not being
gought and is not considered by the Staff witness Price as Dbeing
economically feasible. It is, howsver, possible that the development
of this section of the river may be desiravle if and when certain
proposed headwabter reservoirs, suggested in an Army Enrineers! study
of the Tadldin~Pee Dee basin, are congtructed either by the Unmited
States or by scmecne else. '

About 1915,Alunminum or an affiliate acquired the facilities of
a French-owned company which had begun congtruction of an aluminun
smelting plant at Badin, North Carolina, and proceeded to complete
construction of a plant, Aluminum (which was known as Tallasses Powey
Company fram its incorporation in 1905 until October 1931Y had, at
about the same time, started the construction of its existing Narrows
development, which was placed in operation in 1917, at approxinately
mile 236.% from the mouth of the Yadkin-Pee Dee River., The Narrows
development consists of a concrete gravity-type dam about 1,140 feet
long with an intake section, a non~overflow section, a gave-controlled
spillway about 6L0 feet long and a by-pass spillway separate from the
main dam, a Teservoir extending upsirean about 73 miles to the site of

‘the Tuckertown development, with a normal full-pool elevation of 509.7

feet above mean sea level, a useful storage of 128,937 acre-feet at

s drawedown of 31.1 feet, four steel penstocks, a powerhouse about 3UL0O
feot downstream from the dam, with an installation of four turbines
each rated at 27,000 horsepower or a total of 108,000 horsepower,
operating at an average net head of 17h.5 feet,direct-connaected %o four
generators with a total installation of 81,200 kilowatts. Units 1 and
2 are each rated at 17,100 kilowatts. Unit 3 is rated at 25,000
kilowatts and Unit s ig rated at 22,000 kilowatts. The development
also includes a step-up substation, transmission gircuits connecting
with the Badin substation, and appurtenant hydraulic, glactrical and
mechanical facilities, Units 1, 2 and 3 were installed in 1917 and
Unit L was installed in 192l and rebuilt in 19k6. Units 1 and 2
generate 36 cycle energy and units 3 and l, generate 60 cycle energy.

The existing Falls development was completed belween 1919 and

1922 by Alumimum, It is located at approximately mile 234 on the Yadkin
River (about three miles from Badin), and consists of a concrete dam
about 750 feet long with a non-overflow section, a twowtainter-gate
section and a gate-controlled spillway about L55 feet long, a reservoir
extending about two miles to the Narrows development, with a normal
full-pool elevation of 332.6 fest above mean sea level and a useful
storage of about 1,82l acre-feet at a draw-down of 10 feet. It has a
powerhouse, integral with the dam, with an installation of three
furbinss each rated at 9,660 horsepower, a total of 28,980 horsepover,
operating at an average net head of 53.4 feet, direct-connected to
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generators having a botal capacity of 20,300 kilowatis, Unit 1 is
rated at 7,000 kilowatts and produces 00 cycle energy. Urits 2 and
3 are each rated ab 6,650 idlewatts and produce 36 cycle enerdye
The development includes a staep-up substation and appurtenant hy-
draulic, electiical, and mechanical facilities.

The existing High Rock development is located at approximately
mile 253 on the Yadiin Rlver and consists of a concrete dam about
936 feet long wilth two non-overflow sections and a gated spillway
section, a reservolr aboub 19 miles long with a normal full pool elow
vation of 623.6 feel above mean sea level, a useful storage of -
23l,866 acre-fest at a maximun draw-down of 30 feet, a powerhouse,
integral with the dam, with an-installation of three turbines sach
rated at 1,700 horsepower or & tobval of Lhi,100 Yorsepower operating
2t an average net head of 5L.2 Teet, direct-connected to three
generators, eacit rated at 11,000 kilowatts or a Lotal of 33,000 kilo-
wabts, a step-up substation, an operators! village, and appurtenent
hydraulic, electrical and mechanical facilities. High Rocl was Colle
structed by Aluminum in 1926~27 and all three units were installed in
1927. As now operating and propesed to be operated, High Rock will
be the primary reservolr, the other reservolrs of Aluminum being
utilized for hourly and daily storage.

The proposed Tuckertown development i3 to be located approximately at
river mile 2LL.3 on The vadkin River, and will consist of a dam about
1,255 fest long, with a concrete non-overflow section, an earth and
rock=fill non-overflow abutment section, and a gate-controlled spille
way about L81 feet long, & reserveir to extend upstream aboub nine
miles to the High Rock development with a normal pool elevation of
55l,6 above mean sea level and a useful storage of 6,897 acre~feet st
2 maximum draw-down of three feet, a powerhouse, integral with the dam -
with a proposed installation of three turbines each rated at 18,300
horsepower or & total of 54,900 horsepower ab B5-foot net head, direct-
connacted to three generators each rated ab 13,333 kilowatts or a
total of 40,000 kilowatts, a step-up substation, 2 short tap lines to

.the High RockeBadin transmission line, a small operators! village, and

appurtenant hydraulic, electrical and mechanical facilities.

Construction of Tuckertown will complete the utilization by
Aluminum of the entire available head of the Yadidn belween the up=
stream ond of the Hith Rock reservoir at mile 272 and the Falls dam ab
yWiTe 230 on the river. The app Uminumy has studied the pos-
SIPLTEEY of installing additional generating units at the existing Falls
and Narrows developments. Under present river conditions,the benefits
of such additional units are not sufficient to make their construction
soonomically feasible or hydraulically desirable. Some additional
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capacity at the existing plants, as well as at Tuckertowm, may be=
come desirable and economically feasible, if and when the upstream
preservoirs, which are the subject of the studles by the Army
farineers Corps peferred to above in connection with Project No.
s are constructed by the United States or by a project licensee.,

on June 6, 1937 Aluminum filed a declaration of intention to
sonstruct a hydroelectric development at Tuckertown which they
then proposed to operate on a somewhat different basis than proposed
for the present development., The 1937 proposal (DI-135),was to utilize
Tuckertown as a second storage reservolr comparable in many respects
to High Rock and to be eperated at a draw-down which would fluctuate
a water surface some 15 feet from elevation 569,.1 above sea level to
elevation 55L.1 above sea level, The proposed storage at Tuckertown
amounted to 23,000 acre~feet within the draw-down limits,

Hearing on the declaration in DIw135 was held on July 23, 1937
and September 13, 1937 before a hearing examiner of this Commission.
Subsequently the Commission found the Tuckertouwn reservolr and power=
house as then propose would affegt the navigable capacity of the
Pee Doe Hiver which the Commission found to be navigable from its
meutte ntTeast-as fAr as Cheraw, South Carolina at approximately
mile 167 or about 2L miles below the Blewett Falls dam,the fartherw
most downstream of the five constructed developments in that part of

the river,

Jurisdichtion

The Federal Power Act requires a license for any hydroslectric
development which has been or is proposed to be constructed in
navigable waters of the United States or which is capable of affecting
the navigable capacity of any navigable wabers of the United States or
when lands of the United States or of a ward or wards thereof {such as
Indian tribes) are occupled by any part of the development,

The Pee Dee or YadkinwPee Dee River was found to be a navigable
water of the United States from its mouth te Cheraw, South Caroiina
(at least) in the Mabtter of Carolina Aluminum Company, (Docket TNoe
DI~135), determined in November 16, 1937 and reported in Federal Power
Commission Reports, Volume L, at page 495, This finding was based up=
on the record, which included a showing of the considerable sums of
money expended by the state of Noxrth Carolina and the Federal Governs
ment betwesn the years 178L and 1929, While it was alleged by
Alwminum and by the state of North Carclina that the Pea Dee River was
not navigable above Jeffreys Creek, some 78 miles downstream from
Cheraw and ab approximately mile 89 from the mouth of the river, the
Commission then found that, while there had been a recormendation in
1931 by the Chief of Army Engineers that the existing navigation be=-
tween Chereaw and Jeffreys Creek be abandoned, no action vas talken upon
the recommendation and at the time of the hearing a 3.5 foot channel
was authorized by Cengress up to Cheraw, South Carolina.
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In the present procecdings, we h

notice of cerbain reports

Army, which show the continuing st
water of the United States with a nin
1cal 3.5 foot channel to Cheraw at all stages
of water. This showing was uncontradic
Steamboats formerly operated on the river as

The present abse

and at least & theorab

in the present record.
far upstream as Cheraw.

from the stretch of the ri
to compete economically with available railroad and

due to inability

highway {ransportation facilities.
which is part of one of the ab

R L

ave been asked to take official
of the Chief of IEngincers, United States
atus of the Peec Dee a8 a navigable
e-foot channel to Smith's Mills

nce of steamboat navigation
ver downstream from Cheraw is apparently

A report dated May 23, 1oLk,
ove-mentioned reports of the Chief of

Englneers, United States Army, states:

nLocal interests between Georgetown, S. Co and

Lilesville, N.

¢, generally desire further navie

gation improvement of the Pee Des River to

Cheraw, S+ Cey

$o provide a depth of from 8 to

9 feet, while some desire to have the improve-
ment extended to Iilesville, 20 miles above

Cheraw." 2/

restimony and exhibits were presented b

which show that at times
for which license i

affected the volume of wate
in evidence as exhibits Nos. 38 and 39 in these

gage records placed
consolidated proceedings

Applicants here have produced extensive vari
kx-end variations, at least, near Peedee,

Cheraw and wee

at mile 102.8 on the river oOr ap

Cherawe.

The uncontradicted evidence of
shows that each of the developnents
operating separately oT wit
could affect the navigable

distance below Cheraw.
the estimabed average

days, the proposed Tuckertown
.72 days, the Narrows reservoir can withhold such

average inflow for

inflow for 13.2 days, and ithe Falls reservoir for .
the average flow of the river for about 8.2 days

capable of withholding

v the Staff witness Marlatt
the operation of the existing developments,

s here sought by Aluminum and Power & Light, have

r reaching Cheraw. In fact, a study of the

indicated the combined operation of the two
ations on a daily basis at

South Carolina,’
proximately 6h.2 miles downstream from

a witness presented by the Staff

here under consideration (if

nout any cther development in the river)
capacity of the river for a considerable —
The High Rock reservoir is capable of withholding

infiow of the reservoir for approximately 25.3

reservoir is capable of withholding the

9 days. Tillery is

and Blewett Falls for about .16 daye..n low water periods, the pos~

sible length of time

be withheld is considerably greatere

during which the entire flow of the river could

For instance, in case of Falls

2/ House Document No.

652, 78th Congress, 2nd session at page Te

feo

ol
i
th



. (where the pondage is smallest) it would take 1.5 days %o fill th?’j
( J pool when the inflow is 600 cubic feet per second.

In determining the jurisdiction of this Commission based upeon
the downstream gffect of any hydroelectric development on navigable
capacity, such jurisdiction does not depend upon the manner in which
a hydroelectric development has been operated in the past or is
proposed to be operated in the future bub upon the gffect which such
hydroelectric development is capable of having upon navigable ,
apacity &t polnts downstream. Moreover, each hydroelectric developw
rnaﬂfﬁﬁﬁ%‘nnot, for the purpose of determining the question of Jurisdiction
arising from downstream gffect, be considered and treated as if no
other hydrozleciric developmenit were located within the stream elther
above or below the development, which is the subject of the juris~
- dictional inquiry. Upon these bases it is easily apparent (and withe
s out contradiction in this record), that each of the existing develop-
{ ments, as now constructed, as well as the Tillery development as
proposed to be modified and the Tuckertown development as proposed to
be consiructed, is subject of the Jurisdiction of this Commission and
requires a license for continued maintenance and operation in the
b river or for the fugther additicnal construction and operation proposed.

Aluminum in its brief argues that the present Tuckertown proposal
can be disbinpuished from the standpoint of Jurisdiction from that
propesad to the Commission in 1937 and passed upon in the Commission's
opinion in the declaration of intention case (Docket No, DI-135),
ak Vhile it is true thatsunder the new proposal, Tuckertown is not normally

: tended to be operated with a drawdown of more than 3 feet as opposed to

a much greater drawdown proposed in 1937, it will still be possible to

operate the said Tuckertown development in a marmer which could and

would affect the dowmstream navigeble cdpacity of the Pege Dee River at

. ' % Cheraw and in all probability as far downstream as the Pee Deo goage atb

) mile 102,80 near Mars Bluff, 5. C. TFederal jurisdiction in the interest
of navigation cannot await the overt act of interruption of flow and
reduction of capacity, but must attach to eamch and every hydroelectric

om

olding develeoment which can and may at some time hereafter interrupt the

:3 flew of the navigable stream and reduce its navigable capaciiy, at any
e point where such navigable capacity normally exists during all or an
' appreciable part of each navigation year. Appropriate findings as to
v is Jurisdiction appear hereinafber in this decision.

days o s

o Justification of the Projects

id ‘

T3 The only opposition to licensing volced by any party to these

proceedings was that of Miss Eliza Doby. Miss Doby and a sister, who

did not seek the right of intervention,are owners of property, a part

, of wﬁich will lie within the boundaries of the Tuckertown development
, f the license is issued for Project No. 2197 as requested and when

the said Tuckertown portion of the project is constructed., The Doby
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oppositien is apparently partly sentimantal, but does raise some
questions as te the affect of the proposed new construction
(Tuckertown) upon the means of access to propertiss near the re-
servolr avea, Tne evidence indicates however that movement by high-
way across the Yadkin will not be seriously hampered by the Tucker-
fown reservoir. Wnile there has appavently been abandonment of some
highways and ab leagt one bridge over the Yadkin in the periocd since
hydraulic development by Aluminum bepan aboul 1916, such abandonmenb
appears o have been by local authorities end there is no showing
that it was directly due to the construction of Aluminum's thres
present plants or the acquisition by that applicant of lands for the
Tuckertown development.

The highways which were abandoned or permitted to fall into dis-

. repaif appear to have furnished transportation which has in some

cases been superseded by utilization of mors adequate and modern highe-
ways. In other cases, the abandoned highways had ceased to be useful
because of changing traffic arrangements. In the case of the rallway
1ine serving some of the area around the reservoirs, there is evidence
that the facilities for such service will actually be improved as a
result of constructien of a new siding and shipping facilities which
can be ubilized by some of the neighbors of the proposed Tuckertown
development, The State of Nortn Carolina fully suppores Alvminumt® s
applications :

The proposed Tuckertown development has peen shown bo constitute
an adequate utilization of the water resources of the reach of the
Yadkin which it will oCCUDPYe The proposed construction is economically
Teasible and the Applicant has the requisite financial ability to

~econstruct., The public jnterest wiil be well served by the construction

and operation of Tuckertown and by the conbinued maintenance and
operation of the three other developments for which a license is sought
as Project No. 2197, Findings to this effect, supported by testimony
of witnesses for Aluminum and for the Staflf of this Commisgion ars
nereinafter set oubt, in which it ‘is found that, subject to certain

" conditions, a license should he issued for the sald Project.

Since the Eliza Doby intervention related only to Project Noe
2197, there was no stated opposition to the issuance of a licence to
Power & Light for its proposed Project No. 2906, The record shows that
the proposed acditional construction ab Tillery will be economically
feasible and will produce energy more cheaply than it can be made
available from alternate sources. T+ is also shown that Powsr & Light
ig financially able to construct the said additional facllities.

1t is also shown by the testimony of Power & light's witnesses and
by those of this Cormission's Staff that the public interest will be
servad by the construction and operation of the additional unit at
millery and by the continued maintenance and operation of the existing
facilities of Power & Light at both the Tillery and Blewebt Falls dew
velopments. Formal findings, which point out the factual basis for
t1ssuance of a license for Project No. 2206 and the conditions which should
be atbached to and made a pard of the llcense are hereinafter sot forth.

E:j F
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penoth of the Liconse Period

The smelting facilities at the Badin . plant of Alwalnum are quite
old and should be replaced if economical operation is to be maintained
in the future. Part of this is due to the fact that major improve-
menbs at Badin have noit been made since 1937 due to uncertainty as teo
the status of the power supply. 4 study of the existing smelting
facilities at Badin made by Aluminum in 1956 resulted in a decision
that improvement, could not be further delayed without serious impair-
ment of the said smelting facilities.

The group studyirg replacement problems in 1956 came to the cone
clusion that if the investmend necessary Lo modernize the Badin
smelting plant were to be made, Aluminum must be assured of an adequate
power supply for a long eanough period of years to Justify the investw
ment. The witness Harper, who is general manager of the smelbing
division of Aluminum Company of America, cormonly known as ALCOA, 3/
testified that modernization of the Badin properties of Aluminum would
result in an anticipated overall cxpenditure of $37 million, of which
approximately $15 million would be erpended for construction of
myckertown and the balance of about $22 million for modernization of
the smelbver at Badin. By these expenditures, the capacity of the Badin
plant would be increased about L6 million pounds or about 68 percent
to a productive capacity of 114 million pounds. Further expansion at
Badin is not feasible beczuse no additional large blocks of power are
available at rates permitting econcmic use in smelting aluminum.

Production capaciiy is based upon the median water year. Because
of the variation of power supply with the weather conditions, the utili-
zation of Smelting cavacity ai Badin will be only about 86 percent.
Because of this limited utilization of capacity and other factors
affecting costs, the investment at Badin would be about 80 cents per
additional pound of capacity as against 50 cents per pound of capacity,
if the same amount of added production were to be obiained by con-
struction of additional facilities for smelting the same amount of
aluminum at one of the new plants being powered by fuel, where utilim
zation of the smelting facilities would be 100 percent.

In determining to locate new facilities at Badin, it is realized
that certain existing facilities for both power and smelting can
continue to be used over a period of years in the future., The present
estimated combined book value of the power facilities now in use by
Auninum and of the existing smelting facilities at Badin is $11 million.
When this is combined with the §37 million of new investment required
and the total is applied to the total volumes of metal to be preduced at
Dadin, the capital cost of production is reduced to L2 cents per pound
as against the 50 cent capital cost of new facilities for equal pro-
duction elsewhere,

é/ Carolina Aluminum Company is a whollywowned subsidiary of Aluninum

Company of America and as such its smelting operations are a part of
of Mr, Harper's responsibility.
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It is eatimated thab operating costs would be somewhat higheT ab
Badin bhan for squal production at a new and larger plant elsewhere,
usilizing electric energy produced by & steam-producing fuel such as
coal., lignite or g8&. The two factors of capital cost and the operating
cost are pelieved to be sufficliently of fsetiing thab the total proguction
cost for Badin, with a 50~year license period,wou‘la e reasonably close
to the producticn cost of the same volume of aluminum pig or ingots

elsevwhere.

Badin ls one of the smallest plants in $he aluminum industry io
america todsy. 4/ The witness Harpsw stated that ALCOA believes thab
the trend is toward larger plants, vut realizes the sdverse affect upon
the Badin srea 1f the plant were to be discontinued and feels some
responsibility toward the people of the community. The company pad

977 empioyees upcn ‘the payroll ab Badin at the beginning of 1957. As

of Ocbober 1, 1957, 212 of these employees nad 25 or more years of
continuous service with the company. Turnover is considerably less than

100 employees per VORI ¢

The econcmic 1ife of swelting facilities is egbimated ab approximately
2§ years or one half of the desired license period. This would permit one
replacement of such facilities during the period of the license, if a
fifyy-year llcense 3 granted Lo Aluminum. Since & period of close to
three years may pe required to complete construction of Tuckertown,

the effective period of & 4O-year license would be reduced to approXie
mately 37 years and the replacemen’b facilities at Badin could only

pe wtilized for paif of their pormal life. This is doubly true because
even the Tuckertown facilities would serve no practical PUrpose (after
expiration of license for the three existing developmen‘bs) in gusrantec~
ing an eneray supply to Aluminum, because they could only be operated

to supply firm power to Badin, if and when Tuckertowd is .operated 1in
conjunction with the energy~producing facilities &t High Rock, Narrows

and Falls.

4/ There is testimony in this vecord £hat the only smaller plant
in the Unitted spates 1s & plaut &t Tacama, Weshington with
77 miliion pounds capacilty, which was purchased by the present
owner &t less than onew~nalf of the original cost and where.
+here ils no investment in generating facilities.
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The generating facilities of Aluminum at High Rock, Narrows,
and Falls have been operated to maintnin the moximum firm supply
Q J to the smelting pot~lines at Badin. The nature of the smelting
. operations is such as to emphasize the lmportance of steady opera-
! tion of pot lines, because interruption of operation is time-consumling
’ and expensive. The practice is to maintain certain pot-llnes in
year round operation and to have & fixed time schedule (insofar as
water conditions permit) for the annmual starting end ending of
operations of each of the other pot lines. The fixed schedule is
! based on experlence and the water supply records of past years.
In order to obtain maximmm utilization of the smelting facilitles,
Aluminum hos worked out arrangements with Power & Light and with
Duke Power Company (Duke) by means of which axrrangements {covered
by contract) Aluminum furnishes peaking power from its hydroelectric
plants to the two utilities to ensble them to meet dally pesks and
| receives in return electric energy supplled by Power & Lipght and
O Duke st perlods which are off-pealk from the utilities' stardpoint.
i

p—

Such off-peak energy is usually supplied on the basis of two units
to Aluminum in return for each unit of peaking energy supplied by
YoAluminum to the utilifiles.
‘Phe operations of the Badin plant of Aluminum are a useful
contribution to the industrial life of the Yedkin Valley and their
contintation is greatly in the public interest. It Iis apparent that
' assurance of this continuation depends upon the ability of Alumimum to
! obtain a fifty-year license for the entire Yadkin Project (Project
i No. 2197). The facilities have been operated heretofore in a manner /
g which appears to have produced a maximum beneficial affect. The publie Y
! convenlence aud necessity require a continuation of this type of
1 operation if possible. Moreover, the operations of the fowr develop-
5 ments must, of necessity, be coordinated. This means that if and vwhen
: (if ever) these developments are taken.qver by the United States for ‘
9 operation by itself or a new llcensee (whether Aluminum or another) ”{w ;
under the provisions of Sections 1k and 15 of the Federal Power Act, *
] they should be taken over as a unit, in order to ensure continued
: coordinated operatiocns thereafier. For these reasons ig_ig.,_h:zeai‘.ter
found that s license should be
rm not only Tuckertown, but also the existing develogments
at High Rock, Nerrows BNGQ F&LiS.

Power & Light is a public utiliby which supplles electric service n
at retall in 198 communities of 500 population or more in the states
-of North Carolina and South Carclina. Wholesale electric service is  {NEs
rendered by Power & Light to 24 municipalities and also to & number
of rural electriec gooperatives. This company also has approximately
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19,500 miles of rural lines waich moke electric service avallable to

rural customers at the same busic rates offered. to urban customers,
except for higher nonthly minimum bills, nccounted for on the basis O
o +the lower custiomer density. The estimated total population of the

area served by Power & Light is in excess of two million persons with

approximitely four hundred thousand customers presently connected and
approximately twelve thousand new electric customers being connected

each Year.

Power & Lilght owns 709,000 kilowabits name plate capacity of steame ’
electric plants with a 156,000 Kkilowatt unit under construction. It A
also owans and operates 205,100 kilowatts name plate capecity of hydro= : ‘
electric generating facilities. 10,500 kilowatts of the hydroelectric
capacity is run-of-river generation and the remalning 194,600 kilowattis =
is peek load capacity. In addition to its own generation, Power & Light
purchases 150,000 kilowatts of capacity and had 61,000 kilowatts avail- O
f

able under exchange agreements. The transmission system of Power &
Light is interconnected with those of Appalachian Blectric Power
Company, Tennessee Valley Authority (T.V.A.), Virginia Electric and
Power Company, South Carolina public Service Autbority, South Caroclina
Ilectric & Gas Company and Duke, a8 well as with the transmission

facilities of Alwninum. —m i

The fecilities wnder consideration in Project No. 2206 consist S
of the present Tillery and Blewelt Falls developments, with 62,000
kilowatts and 24,600 kilowatts of installed capmcity, as well as a
proposed additional 22,000 kilowatt unit at Tillery. It is possible
o0 obtain the 22,000 kilowatt additional capacity much more cheaply
et Tillery than by development of the undeveloped portion of the river bhe~
ﬂ:gﬁhgnz.‘i{.ary and Blewett Falls or construction of steam-electric facilities
Power & Light points out that, 1f the license for the existing
cacilities was made effective as of Jamuary 1, 1947, the company would b
be obliged to make retroaciive payments of $95,000 to the United States
although no substantial regulatory expense has been incurred by the
United States. Although there is soume evidence of an investlgation
authorized by this Commission by sn order dated December 15, 1937 §/,
the only evidence of say action of an investigative pature prior 1o
the filing of the license application for Project No. 2006 is an
exchange of letters between the Commission end Power & Light in 1943
and 1944, in which the f£iling of an application was suggested by the

5/  Docket No. IT-3498.
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commission's Secretary ond the Applicant Power & Light {vy its
vice President and General Counscl) rejected the proposal ond stuted

( ) +s belief that the provisions of the Federal Pover Act with respect
to licensing were not applicable to its Tillery and Blewelt Falls
plants.

In addition to the problem posed as to equities in remoard to back
payments which may, insofer as the record shows, be unjustified by any
considerable expenditures for regulaticn either prior to or during
the period since January 1, 1647, comsideration may well be given to .

the desirability of coordinated operati 4 control of the facilities
of the two Applicents inciuded within Projects Nos. 2197 and 2206, if
or when the WWMXW under the
provisions of TECLLions 14 and 15 of the Federal Power Act and either

operated by the United States or by some licensee or licensees other

C;)‘ than the respective Applicants for the two projects. It is obvious
from the record that there has been rather close coordinatjon of the _
{ operaticns of the two Applicants at their existing plants on the Yadklp-Pee Dee

For a considerable period, this was specifically provided for by
comtract., We shall hereafter set oubt certaln requirements Lo ensure
that Aluminum’s plants shall not be so operated es Lo prevent Power &
Light's compliance with certain conditions in its license.

Tt is impossible now to determine what the pattern of electric
energy use in the area, which is or can be served by the plants on the
Yadkin or Yadkin-Pee Dee which are bhere under ccnslderation, will be
in 1997 A. D., when a license for fifty years from January 1, 1947 will
expire or in the year 2008 A. D., when a fifty-year license dating from
the issuance of the license here sought will explre. Possible improve-
ments in generstion of steam-~electric emergy, of nuclear energy {either
directly or through electric generaticn), of solar energy, of tidal
enerzy or of other forms of energy, presently unknown or at least

@ undeveloped, may result in a cowplete change of epergy bases. In The
_same manper, industrial improvements and the addition of labor saving,
comfort glving, and entertaining devices in the home, the office, the
store, or the form, mey result in a complete change of the load patiern
of the area. We do, however, know that all six of the developments
here under consideration depend upon the waters of the same streem
and are practically contiguous to each other upon that streem. For
this reason alone, if no other considerations existed (as suggested
by Power & Light), it is hereafter found to be in the public interest
that the two project Llicenses should be so timed as To explre at the

‘ sasg time, {8 order tHAt the future Use of the project facilitlés
Ef%er expiration may be comsidered together by both the United States
and any prospective licensee {including the original licensees) in
the light of the then prevailing pattern both of electric generation
and of lcad distribution.

DEm
lities
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Special Conditlons

Certain specilal conditions, over and beyond the conditions
usually attached to licenses for new construction appear necessarv
in each of the present proceedings. The last "Article" in each license is
simply a statement of the computed annual charges to be paid by the
respective Licensees., Article 1} is modified in each case to limit
its affect to the portions of the project facilities constructed
alter the license becomes effective. A new Article 19in each
license provides for the determination of the actual legitimate
original cost of those paris of each project completed prior to the
effective date of the license. Provisions are also made for the
time of commencing and completing of comstruction in each case and for
filing by Aluminum of BExhibits F and K relating to project lands,
These special conditions are not controversial and are self-explanatory
as they appear in the licenses tendered by the orders hereinafter )
stated and incorporated herewith as parts of this decision. c:>
f

In the case of the new Tuckertown reserveir, provision is made
for clearing of the reserveir site. This is a provision similar to
those imposed by the Commission in other licenses for new projects
where the nature of the vegetation in the reservoir area requires such
conditions and is also uncontroversial.

Provision also has been made for such reasonable modificatlons of
project structures and operations in the interest of fish and wildlife
resources as may hereafter be prescribed by the Commission upoh rece
comendations of the North Carolina Wildlife Commission and the
Secretary of the Interior, after notice and opportunity for hearing
and upon a finding, or findings,based on substantial evidence of thelr

| necessity, desirability and compliance with the FederalPower Act. In

order that the licensees may have a determination of such changes, if
any are required, at an early date hereafter, it is provided that no D
modification may be required unless recommendations therefor are made

within nine months from the date of issuance of the licenses. This is
consistent with Commission practice in licenses heretofore issued.

The State of North Carolina: having stated,bhrcugh its Assistant
Attorney General,its general suvoport of the projectsand the absence of
any objections by reason of highways or oXygen content of reservoir
water, no conditions as to these matters are attached. It appears that
several communities are now receiving adequate supplies of potable
water from various reservoirs included in the two projects.

Provisions are also made for coordination of operation of the two
projects to the maximum extent possible and for the coordination of
both projects with the operations of Duke and other public utilities
in the area. The right is reserved to require the sutmission of re- _
ports and the filing of agreements, contracts and other papers relating )

]
-~
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to such coovdination and to omder such further coordination of
oparations or changes therein as may be found,- af'ter opportunity
for hearing, to be economically feasible and in the public inberest,
Becanse of the possibility that certain upstrewng rescrvoirs, here=
tofore proposad by the Chiefl of Engincers, may be constructed in the
fubure and that such consiruction may increase the hydroelectric \
potentialities of the stretches of the Yadkin or Yadkin«Pee Do o¢-
cupied by Projects Nos. 2197 and 2206, the right is also reserved to

project, to the extent that such construction is found to be sconomi-
cally feasible, after notice and opportunity for hearing. In the
case of the Yadkin-Pee Dee project of Power & Light, this reservation
ineludes the right to require the development of the unused thirty
feet of head between the Tillery and Blewett Falls developments, when
such development becomes economically feasible and in the public
interest by reason of upstream improvements.

A provision is made in the license of Project No. 2206 for cire
cumstances under which it may become necessary to release inereased
volumes of water from Blewett Falls %o maintain the quality of water
required by the North Carclina Stream Sanitation Committee for waters
guch as the Yadkin-Pee Dee below the said Jlewett Falls develcpment.
Such additional releases may be ordered in volumes up to the minimum
daily flow before construction of Blewett Falls, and may only be
prescribed after notice and opportunity for hearing. A provision is
also inserted in the license for Project No, 2197 which requires that
the said project of Aluminuwm shall .not be operabed in such a manner as
to prevent Power & Light from complying with any such minimum flow re=-
quirements hereafter established for Blewett Falls.

In order to assure the maximum feasible recreational use of \
Tuckeritown, while permitiing the operations proposed by Aluminum and .\
necessary to the proper use of the energy produced therefrom for b
smelting purposes, it is provided that the Tuckertown drawdown be '
limited to thres feet, except under emergency conditions. Requests f
have been made informally (by letter or telsgram) to the Commission by |
various individuals, companies and agencies that the water in the High |
Rotck Reservoir of Aluminum be maintained at high levels at all times !
for recreational purposes. Such a limitation would largely defeat the
ourpese—ef-Aluminun in constructing the reserveir and would greatly
reduce the benefits to downgtream planis resulting from the operation !
257it has been conducted in the past. A study by the witness Price, a
Commission employee and presented by the Staff, shows that if the draw-
down at High Rock were limited to a maximum of ten feet instead of the
existing thirty-foot drawdown, the ~siimated power loss would be ap-
vroximately $150,000 per year. No evidence was presented by the /
proponents of the limitation as to its feasibility or as to the re-
creational benefits which might be oblained thereby. The proposal‘iS/

m«»—‘—“.‘.
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therafore rejected. A provision is inserted which requires the maine

tenance of the highest level al High Rock from Juns 1 %o Se 1
of esach year which is practicable and consistent with reservolrts nt
primary purpose of providing firm energy for the smeliing operations

at Badin,.

S

A proposal by the Department of the Interior which would lessen
somewhat the rights of Aluminum in controliing access to project lands
is also rejected. It appears that the standard provisiong contained
in Article 7 of each license are adequate to protect the recreational
rights and privileges of the public.

A provision suggested by the Staff in its brief and supported by
a witness in the record would require that within one year after
licensing, Aluminum shall apply for an amendment to include within the
license the transmission line (or lines) which may be constructed from
the junction of the Tuckertown tap lines to Badin., No objection to
this provision is made in the final brief of Aluminum and the Staff's
proposal is adopted with a slight change which leaves to the future
Judgment of the Applicant the number of lines or circuits to be cone
structed between the points in question,

The Staff also proposed a condition in the license for Project No,
2206, by which the Commission expressly reserves the right to determine
at a later date what transmission lines and appurtenences, if any,
shall be included within the license., In its main brief, the applicant
Power & Light objected to the inclusion of transmission lines within
the project and based its objection upen the effect of such inelugien
on the public utility operations of Power & Light. There is some eviw
dence in the record that, while the extent to which tramsmission
facilities should be included within the license cannot yet be determined,
some such facilities and at least those transmissien facilities cone
necting the parts of Project No. 2206 to the Badin smelting facilities
of Aluminum should, if and when Sections 1k and 15 of the Federal Power

- Act become applicable, be a part of Project No. 2206, This is especially

true, if the two projects (Nos. 2197 and 2206)are to be operated by the
United Sfates or by a single licensee after 2008 A. D. Tt does nod
appear,however, that the record ig sufficiently complete to Justify any
Commission action to include such transmission facilities within the
license without further hearing. The recommendation of the Staff is |
therefors modified and it is provided that a determination as to ine
c¢lusion of transmission lines may be made by the Commission, but only
after an opportunity has been alforded for further Hearing.

D
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FURTHER IINDINGS AND CONCIISIONS

Upon the facts in evidence, together with the pleadings and the

briefs and arguments of counsel, it is further found and concluded
that: :

Project No. 2197

(1) Application was filed February 6, 1956, by Carolina Aluminum
Conmpany (Applicant), of Badin, North Carclina, for a license under
Section Li(e) of the Federal Power Act (hereinafter referred to as the
Act) for Project No. 2197, consisting of the constructed High Rock,
Narrows, and Falls developmentsy and the proposed Tuckertown develope
ment (all designated as the Yadkin Project), situated on the lower
Yadkin stretch of the Yadkin-Pee Dee River, in Stanly, Montgomery,
Davidson, and Rowan Counties, North Carolina, and in the vicinity of
Badin, High Rock, and Salisbury, North Carolina.

(2) The spplicant is a corporation organized and existing under
the laws of the State of North Carolina and has submitted satisfactory
evidence of compliance with the requirements of all applicable State

laws inscfar as necessary to effect the purposes of a license for
the project.

(3) The Yadkin-Pee Deo River is in North and South Carolina. The
Yadkin River rises on the eastern slope of the Blue Ridge Mountains of
western North Carolina, flows northeasterly, easterly, and south=
casterly about 202 miles to the mouth of the Uwharrie River near Badin,

North Carolina, where its neme changes to Pee Dee or Greal Pee Dee Riveér;
- thence it continues southeasterly sbout 233 miles to enter the Atlantic

Qcean through Winyah Bay near Georgetown, South Carolina,.

(L) In its natural condition, at ordinary stages of water, the
Yackin-Pee Dee River had a 9-foot channel from its mouth to Smith's
Mills, a 3%~foot channel at low water to Little Bluff, and a 33—
foot channel at high watexr to Cheraw, Scuth Carolina.

{5} 1In 1880 Congress awthorized improvement of the Yadkin~Pes

Dee River to provide for a thoroughly cleared, 9~foot channel to Smith's

¥ills and a 3%-foot ninimom navigabion channel to Cheraw at all
stages of water.

(6) The YadkinwPeo Dee River is a navigable water of the United
States at least up to Cheraw, South Carclina.

(7) The High Rock, Narrows, and Falls desvelopments have been and
may be operated by Applicant so as t7 alfect the navigable capacity of
the Yadkinw-Pee Dee River downsitream Jrom Cheraw, South Carolina.

[ [ LAY
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(8) The proposed Tuckertovm development will be capable of opera- ETC)
ting separately in such a manner as to affect the navigsble capacity of
the Yadkin-Pee Dee River dovmstreanm from Cheraw.

(9) The High Rock, Narrows, and Falls dovelopments have been and
are operated as a unit, and although the proposed Tuckertown developw
ment is capable of being operated separately from the ssixting High
Rock, Narrovs, and, Falls developments, when econstructed the Tuckerbown
development will be operated as a unit with the High Rock, Narrows and
Falls developments for power generation.

——

for the purpose of providing a large reservoir which may be drawn down

{10) The High Rocl reservoir of %he Applicant is operated primarily |
as necessary to maintain continuity of operation of the Badin smelter ?

\ works of the Applicant at the highest possible minimun level. - (:)

(11) The Secretary of the Amy and the Chief of Engineers have o
approved the plans of the existing end proposed project structures
jnsofar as the interests of navigation are concerneds

(12) All interested State and Federal agencies have reported on
the application without objection to the issuance of a licensey; sub=
ject to conditions substantially as hereinafter providade

(13) No conflicting application is pefore the Commissions Fublle
notice of the application has been given as required by the Federal
Power Acte.

(2l) The Applicant has submitted satisfactory evidence of its
financial ability to comstruct the Tuckertovn devalopment and to operate
the project. c}

(15) The project does not affect any Government dam, nOT will the
jssuance of a license for the project as hereinafter provided affect
the development of any wator reosources for public purposes which should
be undertaken by the United States. :

(16) Subject to the terms and conditlons hereinafter specified, the
project is best adapted to a comprehensive plan for improving and develop=
ing a waterway or walerways for the use or benefit of interstate or
foreign cormerce, for lhe improvement and ubilization of watsrw-power
development, and for other beneficial public uses, including recreational

PUrpoOSes,

(17) The existing High Rock, larrows, and Falls developments,
and the proposed Tuckertomn development, and the transmission facilities
+o be constructed from the junction ¢f the Tuckertown lines to Badin,
together with the transmission facilities included and described in the b
application for license are paris of the project herein authorized
within the meaning of Section 3(11) of the Federal Fower Acte
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(18) Txhivit J (Dreeving FPC No. 2197-1), Exhibit L (Drawings FPC
Nos. 2197-2 to 7 inclugive) and Exhibit M (a nine-page typovmritten
"General Description of Egquipment®, filed February 6, 1956) confornm
substantially with the Commission's rules and regulations and should be
approved as part of the license for the project, while Exhibits T and
K should be filed as hereinafter provided. :

(19) The operation and maintenance by Applicant of any and a8ll of
the project works of Froject No. 2197 on the Yadkin-Pee Dee River will

~affect the interests of intersiate op foreign commerce.

(20) The Applicant Carolina Aluminum Company proposes to reconshract
its smelting plant at Badin to incrsase both its maximum capacity and
its firm or continuows smelting capacity in order to increase the usee ;
fulness and efficiency of the said smelting plant, and such proposed ree |
congtrucvion is expecled to afford continued employment to more than U
%C0 persons in ‘the Badin area.

{21) The normal usefulness of alwninum smelting facilities is ape
proximately twenty-five years and such facilities at Badin can be
reconstructed, with a reasonable expsctation of full utilization therae
ofy twice during the period covered by a fifty~year license for the

hydroelectric facilities in Project No. 2197.

(22) The economic feasibility of the proposed reconstruction: by

. the Applicant of its smelting facilities at Badin depends upon the

obtaining by the Applicant of a license for fifty years, from the presen®
time, for Project No. 2197,

{23) The public interest requires that, when 2 license for Project
No. 2197 is issued, the said license be effective for a period of fifty.
years from the date of issuance, .

(2L) The public interest requires that the Commission reserve to
itself the right to order the Applicant to install additional generating
units to the extent that such installation is economically feasible,
1f and when an upstream reservoir or reservoirs are constructed by the
United States or by a licensece, and after opportunity for hearing. '

iy

(25) Tae installed horsepower capacity of the project hereinafter
authorized, for the purpose of computing the capacity component of the
administrative annual charge, is 232,700 horsepower (High Rock Lk,000;
Narrows 108,300; Falls 27,100; and Tuckertown 53,300),

(26) The amount of anmual charge to be paid under the licenss for
the purpose of reimbursing the Unlted States for the costs of adminis-
tration of Part I of the Federal Power Act is reasonable as hereinafter
Tixed and specified. '
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{27) In view of the issuance of the license for Project No. 2197
as hereinafter provided, it is appropriate to terminate the investi-
gatory procesding in Docket Nos IT-54%9.

Project No. 2206

(1) Application was {iled May 29, 1956, and later supplemented, by

Carolina Power & Light Company, of Raleigh, North Carolina (Applicant),
“for a license under Section L{e) of the Fedsral Power Act (hereinafter
referred to as the Act) for its existing Tillery and Blewett Falls
hydroelectric dovelopments, and for a fourth generating unit In the
Tillery development {all designated as Project No. 2206 and also as the
Yadkin~Pee Dee River Project of the Applicant) located on the Yadkine
Pee Des River in Anson, Richmond, Yontgomery and Stanly Counties, North
Caroling. .

. (2) The Applicant is a corporation organized and existing under
the laws of the State of North Carolina and has sumitted satisfactory
evidence of compliance with the reguirements of all applicabls State
laws insofar as necessary to effect the purposes of a license for the
projeche

(3) The Yadkin-Pee Dee River is in North and South Carolina. The
Yadkin River rises on the sastern slope of the Blue Ridge Mountains of
western North Carolina, flows northeasterly, sasterly, and southeasterly
about 202 miles io the mouth of the Uwharrie River near Badin, North
Carolina, where its name changes 1o Pee Dee or Great Pee¢ Dee River;
thence 1t continues southeasterly about 233 miles to enter the Atlantic
Ocean through Winyah Bay near Georgetown, South Carolina.

(L) TIn its natural condition, at ordinary stages of water, the
Yadkin- Pee Dee River had a 9~foot channel from its mouth to Smith's
Mills, a 33-foot channel ab low water to Iittle Bluff, and a 3%-foot
channel at high water to Cherawr, South Carclinae

(5) 1In 1880 Congress authorized improvement of the Tadkin-Pee
Dee Rivar %o provide for a thoroughly cleared, 9-foot channel to
Smith's Mills and a 3%~foot minimum navigation channel to Cheraw at
all stages of water.

(6) The Yadikin-Pes Dee River is a navigable water of the United
States at least up 4o Cheraw, South Carolina.

{7} The Tillery and Blewett Falls developments have been and may
te operated by the Applicant so as to affect the navigable capacity of
the Yadkin~Pee Dee Hiver dovmstream from Cheraw, South Carolina,

(8) The Tillery and Blewett Falls developments have been and are
operated as a unit, and the additional generator, when installed atb
Tillsry, will be operated as a unit with the Tillery and Blewett Falls
developmenis for power generatiocn.

{9) The Secrotary of the Army and the Chief of Engincers have

A\
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aporoved the plans of the project structures insofar as the intcrssts
of navigation are concernod,

(10) A1l intercstod State and Federal agercies have reported on
the application without objection to the issuance of a license, gub-
Ject to conditions substantially as hereinafter provided.

{11) Neo conflicting application is before the Commission, Public
notice of the application has beon given as regquired by the Federal
Power Act.

(12) The Applicant has submitted satdsfactory evidence of its
financial ability to construct the fourth unit at Tillery and to
operate the project.

{13) The project does not affect any Government dam, nor will the
issuance of 2 license for the project as hereinafter provided affect
the development of any water resources.for public purposes which
should be undertaken by the United States.

(14) Subject to the terms and conditions hereinafter specified,
the project is best adapted to a comprehensive plan for improving
and developing a waterway or waterways for the use or benelit of intere
gtate or foreign commerce, for the improvement and wtilization of
water-pover development, and for other beneficial public uses, including
Tecreational purposes,

(18) The exisfing Tillery and Blewett Falls developments, together
with the proposed additional generating unit at Tillery, described

. above are parts of the project herein authorized within the meaning of

Section 3(11) of the Federal Power Act.

(16) Pxhibits J (Drawing FPC 2206-1), X (Drawings FPC 2206-2
through 18), L (Drawings FPC 2206-20 through 25 and 27 through 29) and
M (. four-pages of description and specifications, filed May 29, 1956)
conform substentially with the Commission's vules and regulations and
should be approved as part of the license for the project,

(17) The operation and maintenance by Applicant of any and all of
the project works of Project No. 2206 on the Yadkin-Pee Dee River will
affect the interests of interstate or fereign commerces

(18) The Yadkin-Pee Dee River Project No. 2206 of the Applicant
is immediately downstream from the lowermost development of Carolina
Alwainum Company, for which a Jicense is sought as Project No. 2197,
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(19) Tt is desirable and in the public interest that the operation
of Projects Nos. 2197 and 2206 be coordinated to the greatest extent
compatible with the soveral and distinet purposes for which the two
projects are doesipgned and operated; and it is further desirable that
the two liconses oxpire at or about the same time, in order that
proper consideration may then be given to the posaibility of cone-

tinued or increased coordination of the coperaticn of the two projects
thereafier,

(20) The public interest requires that, when a license for
Project No. 2206 is issued, the said license be effective for a period
of fifty years from the date of issuance.

(21) The public interest requires that the Commission regerve
to ltself the right to order the Applicant to develop the unused head
of the portion of the Yadkin-Pee Dee River befween its Tillery and
Blewett Falls developments and to install additional generating units
to the extent that such development and Installation are economically
feasible, 1f and when an wpstream reservoir or reservoirs zre con-

gtructed by the United States or by a licenses, and after opportunity
for hearing.

(22) The installed horsepower capacity of the project herein-
after authorized, for the purpose of computing the capaciiy component
of the administrative ammual charge, is 145,000 horsepower,

(23) The amount of amual charge to be paid under the license for
the purpose of reimbursing the United States for the costs of adminigw
tration of Part I of the Federal Power Act is reasonsble as hereine
after fixed and specified.

{(24) In view of the issuance of the license for Project Wo. 2206

as hereinafter provided, it is appropriate to terminate the proceeding
in Docket No. IT-S5L98.
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OIGER
In the Matter of Carolina Aluminum Company, Project ko, 2197

WIIEREFCRE, IT IS OIDERED, subject to review by the Commission
as provided by its Rules of Practice and Procedure, that:

{A) This license is issued to Carolina Aluminum Company,
(hereinafter referred to as the Licensee) under Section L(e) of
the Federal Power act for a period of 50 years, effective as of
the date when this order becomes the act of the Commission, for
the continued operation and maintenance of the constructed High
Rock, Narrows and Falls developments, and for the construction,
operation and maintenance of the proposed Tuckertown development
(which developments for the purposes of this license. shall be con-
giderad as units of one complete project designated in the records
of the Commission as Project No. 2197) located on the YadkinePee
Dee River which is a navipable waterway of the United States, at
least as far upstream as Cheraw, South Carolina, and affecting navi-
gable waters of the United States and the interests of interstate

_or foreign commerce, subject to the terms and conditions of the Act

which is incorporated herein by reference as a part of this license,
and subject to such rules and regulations as the Commission has
issued or prescribed under the provisions of the Act.

(B) This license shall also be subject to the following terms
and conditions: '

Article 1. The entire project, as described in the order of
the Commission, shall be subject to all the provisions, terms,
and conditions of the licenss.

Article 2, No substantial change shall be made in the maps,
pians, specifications, and statements described and designated
as exhibits and approved by the Commission in its order as a
part of the license, until such change shall have been ap=-
proved by the Commission : Provided, however, that if the
icensee or the Commission deems it necessary or desirable thatb
said approved exhibits, or any of them, be changed, there shall
be submitted to the Commission for approval amended, supple-
mental, or additional exhibit or exhibits covering the pro-
posed changes which, upon approval by the Commission, shall
become a part of the license and ghall supersede, in whole or
in part, such exhibit or exhibits theretofore made a part of
the license as may be specified by the Commission,

Article 3. Said project works shall be constructed in substane
tial conformity with the approved exhibits referred %o in
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Article 2 herein or as chansed in accordance with the provisions

of sald article, Excopt whon emergency shall require for the i :)
protection of navipation, life, health, or property, no sub-

stantial alteration or addition not in conformity with the

avoroved plans shall be made to any dam or other project works

under the license without the pricr approval of the Conmission;

and any emcrgency alteration or addition so made shall therecafter

be subject to such medification and change as the Commission may

direct. HMinor changes in the project works or divergence from -
such approved exhibits may be made if such chanpges will not ree '
gult in decrease in efficiency, in material increase in cest, or :
in impairment of the general scheme of development; but any of . ;
such minor changes made without the prior approval of the Commige :
sion, which in its judgment have produced or will produce any of

such results, shall be subject—be-such alterakion as the ..

Commission may direct, 'The Licensee shall comply with such rules ™ { :)
/“and regulations of general or special applicability as the Commis- y
. sion may from time to time prescribe for the protection of life, / , g
\hgglth, or property.. - L ‘ a *

——
. t

N e e i
Article L, The construction, operation, and maintenance of the
project and any work incident to additions or alterations shall
be subject to the inspection and supervision of the Regional Ene
gineer, Federal Power Commission, in the region wherein the project
is located, or of such other office: or agent as the Commission
may designate, who shall be the suthorized representative of ths
Commission for such purposes. The Licensee shall furnish to said
repregentative such information as he may require concerning the
censtructien, operation, and maintenance of the project, and of
any alteration thereof, and shall notify him of the date upon which
work will begin, and as far in advance thereof as said representa=-
tive may reasonably specify, and shall notify him promptly in F
writing of any suspension of work for a period of more than one {Jib

week, and of its resumption and completion. The Licensee shall
gllow him and other officers or employees of the United States,
showing preper credentials, free and unrestricted access to, through,
and across the project lands and project works in the performance

of their official duties. '

o
-

Article 5, Upon the completion of the project, or at such othep
time as the Commission may direct, the Licensee shall submit to 1
the Commission for approval revised maps, plans, specifications, 1
and statements insofar as necessary to show any divergence from
or variaticns in the project area and project boundary as finally
located ox in the project works as actually constructed when come
pared with the area and boundary shown and the works described in
the license or in the maps, plans, specifications, and statements
approved by the Commission, torether with a statement in writing
setting forth the reasons which in the opinion of the licensee
necessitated or justified variaticns in or divergence from the
apnroved maps, plang, specificati¢ns, and statements. Such re= -
vised maps, plans, specifications,and statements shall, 1f and when
approved by the Commission, be made a part of the license under the
provisions of Article 2 horoof. '

W
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Article 6. For the puroose of determining the stage and floy of

the stream or streams frem which water is to be diverted for the
operation of the project works, the amcunt of water held in and
withdrawn from storage,and the effective head on the turbines,

the Licensee shall install and thereafter maintain such cages and
stream-gaging stations as the Commission may deem necessary and
best adapted to the regquirements; and shall provide for the re
quired readings of such gages and for the adequate rating of

such stations., The Licensee shall alsc install and maeintain
standard meters adequate for the determination of the amount of
electric energy generated by said vroject works., The number, char-
acter, and location of gages, meters, or other measuring devices,
and the method of operation thersof, shall at all times be
satisfactory to the Commission and may be altered from time %o

time if necessary to secure adequate determinations, but such sltere
ation shall not be made except with the approval of the Commission
or upon the specific direction of the Commission, The installation
of gages, the ratings of said stream or streams, and the deter-
mination of the flow thereof, shall be under the supervision of, or
in cooperation with, the District Enginecer of the United States
Geological Survey having charge of stream-gaging operations in the
region of said project, and the Licensee shall advance to the
United States Geological Survey the amcount of funds estimated to:
be necessary for such supervision o. cooperaticn Br such periods as
may be mutually agreed upon. The licensee shall keep accurate and
sufficient record of the foregoing determinations to the satise
faction of the Commission, and shall make return of such records
annually at such time and in such form as the Commission may
prescribe,

Article 7. So far as is consistent with proper operation of the
project, the Licensee shall aliow the puBIic¢ fTee access, to a
réasofiable extent, to project waters and adjacent project lands owned by
the Licensee for purpose of full public utilization of such lands
and waters for navigation and recreational purposes, including
fishing and hunting, and shall allow to a reasonable extent for

such pruposes the construction of access roads, wharves, landings,
and other facilities on its lands the occupancy of which may in
appropriate circumstances be subject to payment of rent to the
Licensee in a reasonable amount; Provided, that the Licensee may
reserve from public access ,such portions of the project waters,
adjacent lands, and project facilities as may be necessary for the
protection of life, health, and property and Provided further,

that the Licensee's consent to the construction of access roads,
wharves, landings, and other facilities shall not without its express
agreement place upon the Licensee any oblipgation to construct or
maintain such facilities,
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Article 8. Insofor as any meberial s dredped or excavabed in the
Srosecution of any work abhorized under the license, or in the
maintenance of the project, such material shall be removed and
deposited so it will not interfere with navigation, and will be
4o the satisfaction of the District Lngineer, Department of the
Army, in charge of the locality. .

Articie 9. In the copstruction and maintenance of the project
works, vhe Licensee shall place and maintain suitable structures
and devices Lo reduce Lo & reasonable degree the 1iability of
contact between iis trapsmission lines, and telegraph, telephonse,
and other signal wires or nower transuission lines constructed
prior to its yransmission lines and not owned by the Licensee,
and shall alsoc place and maintain sutiable structures and devices
to reduce to a reascnaeble degree the Tiability of any structures
or wires falling and obstructing traffic and endangering life on
highways, streets, or railroads,.

Article 10. Whenever the United States shall desire to construch,
CompLece, or improve navigation facilities in connection with the
project, the Ticensee shall convey %o the United States, free of
cost, such of its lands and its rights-of-way and such right of
passage through its dams oOF other structureg, and permit such con=
trol of pools as may be required te complete and maintain such
navigation facilities. A
Article 11l. The Licensee shall furpish free of cost Lo the United
States power for the operation and maintenance of navigation
fseilities at the voltage and froquency required by such facilitles
and 2t a point adjacent thereto whether said facilities. are con-
structed by the Licensee or by the United States.’ '

srvicle 12, The operation of any navigation facilities which may
56 constructed as a pavt of or in comnechbion with any dam or di-
version structure constituting & part of the project works shall
at all times be contrelled by such reasonable rules and regulations
in the interest of navigation, ipcluding the control of the level
of the pool caused bY guch dam or diversion structures, as may be
made from time to time by the segorobary of the AIMY. Such Tules
and repulations may include the consixmction, maintenance, and
operation by the Licensee, at 1ts own exXpense, of such lights and
signals as may be direcited by the Secretary of the AImMy.

Article 13. The United States specifically retains and safeguards
The right to use water in such amount, to be determined by the
Secretary of the Army, as may be necessary for the purposes of
navigation on the navigable waterway affected; and the operations
of the Licensee so far as they affect the use, storags, and dis=
charge from storage of waters affected by the license, shall at,
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all times be centrollieod by such recsonable rules and rorulatlons
as the Secrobtary of the Armgy may preseribe in the interest of
navigation, and as the Commission may prescribe for the protection
of life, health, and property, ant in the interest of the

fullest practicable conservation and utilization of such waters
for power purposes and for other bencficial public uses, in-
cluding recreational purposes; and the Licenseo shall release
water from the project reservoir at such rate in cubic feet per
second, or such volume in acre-feet per specified period of time,
as the Secretary of the Army may prescribe in the interest of
pavigation, or as the Commission may prescribe for the other pur-
poses hereinbelore mentioned.

Article 1. The actual legitimate oririnal cost of the parts of

The project to be completed after the effective date of license,
and of any future addition to or betterment of the entire project,
shall be determired by the Commission in accordance with the
Federal Power Act and the rules and regulationg of the Commission
thereunder. - '\

Article 15. After the first twenty (20) years of overation of the
Project under the license, six (6) percent per annum shall be the
specified rate of return on the net investment in the project for
determining surplus earnings of the project for the establishment
and maintenance of amortization reserves, pursuant to Section 10(d)
of the Act; one~half of the project surplus earnings, if any,
accumulated after the first twenby years of operation under the
license, in excess of six (6) percent per annum on the net invest-
ment, shall be set aside in a project amortization reserve account
as of the end of each fiscal year, provided that, if and to the
extent that there is a deficieuncy of project earnings below six (6)
percent per annum for any fiscal year or years after the first
twenty years of operation under the licemse, the amount of such
deficiency shall be deducted from the amount of any surplus earnings
accumulated thersafter until absorbed, and one-half of the remaining
surplus earnings, if any, thus cumulatively computed, shall be set
aside in the project amortization reserve account; and the amounts
thus established in the project amortization reserve account shall
be maintained therein until further order of the Commission.

Article 16. No lease of the project or parit thereof whereby the
Tessee is granted the exclusive occupancy, possesion, or use of
project works for purposes of generating, transmitting, or dise
tributing power shall be made without the prior written approval of
the Cormission: and the Commission may, if in its judgmeni the
situvation warrants, require that all the conditions of the license,
of the Act, and of the rules and regulations of the Commission
shall be applicable to such lease and teo such property so leased

to the same extent as if the lsssee were the Licensee: Provided,
that the provisions of this article shall not apply to parts of °
the project or project. works which may be used by another jointly
with the Licsnses under a contract or agreement whereby the Licenses
retains the occupancy, possession, and control of the property so
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used and rocoives adequale consideration for such joint use, or
to loagscs of land while not required for purposes of penerating,
transmitting, or distributing power, or to bulildings or other

. property not built or used for said purposes, or to minor parts
of the project or projects works, the leasing of which will not
{nterfere with the usefulness or efficient operation of the pro=
ject by the Licensee for such purposes.

Article 17. The Licensee, its successors and assigns shall, during
The periocd of the license, retainthe possession of all project
property covered by the license as issued or as later amended,
including the project area, the project works, and all franchises,
easements, water rights, and rights of occupancy and usej and

rone of Sudh properties necessary or useful to the project and to
the development, transmission, and distribution of power thersfrom
shallbe voluntarily sold, transferred, abandoned, or gthervise
disposed of without the apoproval of the Commission: Provided, that
a mortgage or trust deed or judicial sales made thereunder, or

tax sales, shall not be deemed voluntary transfers within the mean-
ing of this article. In the evont the project is taken over by
the United States upon the termination of the license, as provided
in Seetion 1h of the Act, or is transferred to a new licensee
under the provisions of Section 15 of the Act, the Licensee, ite
successors and assigns will be responsidle for and will make good
any defect of title to or of right of user in any of such project
property which is necessary or appropriate or valuable and
servicenble in the maintenanco and operation of the project, and
will pay and discharge, or will assume responsibility for payment
and discharge of, all liens or incumbrances upon the project or
project property created by the Licensee or cresated or incurred
after the issuance of the license: Provided, that the provisioms
of this article are not intended to prevent the abandonment or the
retirement from service of structures, equipment, or other project
works in connection with replacements théreof when they become
obsolete, inadequate, or inefficient for further service due to

wear and tear, or to require the Licensee, for the purpose of trans-

ferring the project to the United States or to a new licensee, to
acquire any different title to or right of user in any of such
project property than was necessary to acquire for its own purposes
as licensee.

Article 18, The terms and conditions expressly seb forth in the .

Ticenso snall not be congtrued as impairing any terms and conditions

of the Tederal Power Act which are not expressly §et forth herein,

(.

-
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Articla 194 tha acteal Jomitinabe oripinal cout, estimated
wheTo net known, and Lhe aceruad depreciabion of the exisiing
parts of the project completed prior to the elfeetive date of
the liccnsc ghall be determined by the Commission as of such
effective date, in accordance wlth the Federal Power Act and
the rules and remuliations of the Comnission, and such cost less
such accrued depreciation, so determined, shall be the net ine
vestment in the existing censtructed parts of the project as
of such effective dato.

Article 20. The Licensee shall file within 3 years from date
of Issuance of license Sxhibits F and X showing the lands within
the project boundary and ripght of use of those lands for project
purposes. Sxhibits F and K shall be prepared in accordance with
the Commission's rules and regulations under the Federal Power
Act.

Article 21, The Licensee shall commence construction of the
Tuckertown development within one year from the date of issuance
of license and with due diligence prosecute and complete such
construction within L years from date of issuance,

Arvicle 22, The Licensse shall, prior to flooding, clesar all
lands in the boptom and margin of the Tuckertown reservoir wup to
high water level, and shall dispose of all temporary structures,
unused timber, brush, refuse, or inflammable material resulting
from the c¢learing of the lands or from the construction and maine
tenance of the project worlks, In addition, all trees along the
margin of the reservolr which may die during the operation of the
preject shall be removed. The clearing of the lands and the disg=-
posal of the material shall be done with due diligence and Yo the
satisfaction of the authorized representative of the Commission
with the advice of other interested federal and state agencies,

Article 23. The Licensee shall ccoperate with the North Carolina
Wildlife Resources Commission and the U, 8. Fish and Wildlife
Service during the period of final planning, project construction,
and operation-of-the proposed and constructed units of the projact,
and comply with such reasonable modifications of the project
structures and such reasonable modifications of project operations
in the interest of fish and wildlife resources, provided that such
modifications shall be reasonably consistent with the primary purw
pose of the project, as may hereafter be prescribed by the Commis- \
sion upon the recommendations of the North Carolina Wildlife
Resources Commission and the Secretary of the Interior after notice
and opportunity for hearing and upon a finding based on substantial
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evidence that such modifications are necessary and desirable and
consistent with the provisions of the Federal Power Act: Provided,
however, that no modifications of project structures shall be
Tequired unless recommendations are made by the North Carolina
Wildlife Resources Commission or the Secretary of the Interior
prior to 9 menths from date of issuance of license.

———
.

Article 2Lk, The Licensee shall, tQ_&ng_maxiagguzxzanxhiaaaible CO= |
Srdinate the operation of the Yadkin project with the systems o _
Carolina Power & light Company, Duke Power Company, and others \
with whieh it may be interconnected, taking into account existing ;
and future situations as to: amount of regulated flow available
atesite and upstream from High Rock development, generating caw
pacity at hydroelectric and other power plants, and magnitudes

and characteristics of loads to be served not only by the Licenses
but also by . interconnected electric utilities; and, the Commise
sion reserves the right, after opportunity for hearing, to order
such coordination of operations or changes therein as it finds to
be economically feasible and in the public interest, provided

that such coordination of operations or changes therein shall not
imbair the licensee's ability to supply the necessary power for
operation of its Badin-smelting facilitles, and to require the sub=
mission of reports and the filing of agreements, contracts and
other papers relating to the ccordisation of operations, whensver
requested by the Commission or changes are made or accepted by the \
Licensee, pcr————tee

3

Article 25, The Licensee shall at such time as the Commission may
direot and to the extent that it is economically feasible to do so,
after notice and opportunity for hearing, install additional

generating uwnits in the project. Qh ™
Ve
. . ";J

Article 26. The ILicensee shall, except under emergency condltions
oF Tor maintenance, limit the drawdown of Tuckertown Reservoir to QD

a maximum of thres (3) feet below normal maximum pool elevation,

Article 27. The Licenses shall within one year from date of is-
suance of license make application to the Commission for amend=
ment of license to include therein the transmigsion line or
“1ines to be constructed from the junction of the Tuckertown tap
lines to Badin, '

Article 28, Tha Licensee shall, in order to securs maximum recref-
Ticnal benefits, make every reagonable effort to maintain.the
avel

water surface of High Rock Reservoir at the Righs

Practicable from to September 1 of gagh year, as is consistent )
& primaxy purpose of the reservoir to.provide a large re- |
SETVOLY which may Eé'drawn dowh as necessary to maintain continuity . (:{

£
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of opevation of the Badin smelting
minimn 1évele

e e

article 29. The Licensee shall not oporate Project No, 2197 in

cuch @ manner as to prevent the op
of Carolina Power & Light Company
of the license for that project re
mediately belew the Blewett Falls

works at the highest pgssible

eration of Project No. 2206
in compliance with Article 21
specting minimum {lews ime
development.

article 30. The Licensee shall pay to the United States the

Tolicwing annual charge.

For the purpose of reimbursing the United States for the

cost of administration of Part
(1) cent per horsepower on-the

T of the Federal Power Act,
authorized installed capacity

- (232,700 horsepower) plus two and one~half {2-1/2) cents per
1,000 kilowati-hours of gross energy generated by the pro-
ject during the calendar year for which the charge is made,

(C) The *Jm, ¥, and "M" Exhibits referred %o in the further
findings and conclusions contained in the decision issued herewith
and of which this order forms & part, conform subsbantially with
the Commission's rules and regulations and are approved as part of

this license.

(D) The proceeding in Docket No. IT-5499 be and hereby is

terminated.
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UNITED STATES OF AMERICA
FEDERAL POWER COMMISSION

Before Commissioners: Jerome K, Kuykendall, Chairman; Seaborm L. Digby,
Frederick Stueck, William R. Connole and Arthur Klinee

In the Matters of ;

Carolina Aluminum Company ) Projeot No, 2197
and ) .and

Carolina Power & Light Company ) ‘Project No, 2206

OPINION NO. 312

OPINION AND CRDER ADOPTING INITIAL DECISION
OF FRESIDING EXAMINER ISBUING LICENSES

(Issued May 19, 1958

These consolidated proceedings arise oub of applications filed by
Carolina Aluminum Company and Carolina Power & Light Company for licenses
under Section L {e) of the Federal Power Act for their respeotlve projects
Nog, 2197 and 2206 consisting of existing and proposed hydroelectric pro-
jset works in and along the Yadkin-Pee Dee River in North Carolina,

The application of Carclina Aluminum Company, Project No. 2197,
requests a license for its proposed Tuckertown development and its exist-
ing High Rock, Narrows, and Falls developments on the lower stretch of
the Yadkin River., The application of Carolina'Power & Light Company,
Troject Noe 2206, requests a license for its ex¥isting Tillery and Blewebt
developments located immediately downstream from Project No. 2197 and for
woposed additional project works consisting prinoipally of an additional
gonerating unit abt its Tillery development.

By order issued April 3, 1957, without hearing, the Commission
granted a license 4o Carolina Aluminum Company for a peried of fifvy
years from April 1, 1957 for the proposed Tuckertoun development and for
& period of fifty years from January 1, 19L7 for the existing develooments
of Project No. 2197. Carolina Aluminum Compary filed application Ior
rehsaring contending that the license for the existing developments should
be for a period of fifty years from date of lssuance of the license. On -
the other hand, we received informal protests from Northwest Public Power
hasociation, National Rural Elsctric Cooperative Association, and Amarican
Public Power Association requesting that the license period for the oxist~
ing developments of Carolina Aluminum Companmy commencs January 1, 1933 and
terminate in 1970, These informal protests are referred to in our crder
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{ssued June 20, 1957 fixing hearing in these matters and copies of the

order fixing hearing wore

served on these protestants.
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that there may be reasons in certain cases which would couse the Commic-
sion to issue a license for a period less than fifty years, owr exercise

of judgment in fixing a shorter period must have a rational basis in the
evidence of record since the fifty-year period is the only period svecified
in the Act, '

Confiicting considerations in fixing license terms for constructed
projects have bothered the Commission for some time, and Congressional
committees are now studying the problem. We would welcome any additional
criteria which the Congress may establish that would exempt this matter
from the general rule of law stated in Chapman v. Federal Power Commig—
gion, 345, U.S. 153, 171, that our judgment is controlling, sO iong as
Tt cannot be sald that its exercise "has no basis in the evicence and
so was devold of reason". A somewhat similar problem with respect to
constructed natural gas pipelincs was simplified in 19L2 by amendment
of the Nabural Gas Act %o include the so-called "grandfather clause! in
Section 7 {c) of that Act (56 Stat, 83; 15 U.&.C, 717 £ {c)s Compare,
Oklzhoma v. Atkinson Co., 313 U,5. 508, 525; Pennsylvania Yater & Power
Co. v, Federal bower Commission, 123 F. 2d 155, 158; Georgia Pover Co. V.
Faderal Power Comnission, Log . 26 908, 913; and Nomslagzon Hydro Gow V.
Federal Pover Commission, 216 F. 2d 509, 51i.

P,

T4 appears that the principal reason given by the Commission for back
dating licenses is that the oroject "has been in trespass from the time of
its original construction® in a navigable water of the United States. Ses
Tn the Matter of Mstropolitan Edison Company, 6 F.P.C. 189, 191. 2/ Howm
&¥er, the word Wirespass' could nov properly be used in a technical sense
in connection with occupancy of nevigable waters of the United States,
tee FPederzl Power Commission v. Nicsora Mohawk Power Corp., 347 U5, 239,
MThe interest of the Unived states in the flow of a navigable stream
originates in the Commerce Clause, That Clause speaks in terms of power,
not of property." United States v. Twin City Power Go., 350 U,5. 222, 22L,
Therafors, there is no basis for holding that a Ticense now being issued
for a constructed project in or affecting navigable waters must be made
effective from the date of such construction on the ground that the project
has been in trespass, 3

g/ The Commission has never back dated a license to January 1, 1938, whera
the sole basls of jurisdiction is that the operation of ths project
affects downstream navigable capacity.

3/ The licenses in the Bellows Falls case (Project No, 1855) and in the

Matropolitan Edison case (Project No. 1888)wore issued for a period

1865 than Tiity years, namely, from January 1, 1938 to June 30, 1970.

We are aware of no licenses which were issued effective as of 1920 as

some of the above protestants seem to suppOse. Wnile we do nob know

the reasons why the then Commission did not make those licenses
effective as of 1920, it may well be that it would have been as
difficult then to back date licenses twenty years as it is today.
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But neither 1s there any basls in the Federal Power Act for holding
that 2 license for a constructed project should be back dated on the
ground that it was unlawful for the project to occupy a navigable water
of the United States prior to the time an authoritative determination is
made that the stretch of the siream in which tho works are located is a
navigable water of the United States, Q/ Only upon amendment of Section 23
of the Act on August 26, 1935, did it become unlawful under the Act to
construct project works without having first obtained a ligense or a
determination on a declaration of intention that & licenss was not
required. 5/ '

L/ section 23 (b) of the Act, as amended August 26, 1935, provides:

It shall be unlawful for any person, State, or municipality, for the
purpose of developing electriec power, to construct, operale, or main-
tain any dam, water conduit, reservoir, power house, or other works
incidental thereto across, along, or in any of the navigable waters
of the United States, or upon any part of the public lands or reser-
.vations of the United States (including the Territories), or ubtilize
the surplus water or water power from any Government dam, except under
and in sccordance with the terms of a permit or valid existing right-
of-way granted prior to June 10, 1920, or a license granted pursuant
to this Act. Any person, association, corporation, State, or munici=-
pality intending to construct a dam or other project works across,
along, over, or in arny stream or part thereof, other than thosas
defined herein as navigable waters, and over which Congress has jurig-
diction under its authority te regulate commercs with foreign nations
and among the several States shall before such construction file
declaration of such intention with the Commission, whereuoon the
Commission shall cause immecdiate investigation of such proposed con=-
struction to be made, and if upon investigation it shall find that
the interests of interstate or foreign commerce would ve affscted by
such proposed construction such person, association, corporation,
State, or municipality shall not construct, maintain, or operate
such dam or other project works until it shall have applied for and
shall have received a license under the provisions of this Act, If
the Commission shall not so find, and if no public lands or reser-
vatlons are affected, permission is hereby granted to construct
such dam or other project works in such stream upon compliance with
State laws. /L1 Stat. 1075, L9 stat, 8L6; 16 U.S.C. 816, 817/

5/ See, First Towa Coon. V. Federal Power Commission, 328 U.S. 152, 172,

-
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There has been no determination that the stretch of the Yadkin-Poe
Dee River in which the proposed and existing hydroelaectric developments
of the two companies ars located is a navigable water of the United States,
and we do not now find that stretch to be navigable., Furthermore, there
has not been a prior determination that these existing developments affect
navigable capacity downstream from these developments or that they other-
wise affect.bhe interest of interstate or foreign commerce, The facts of
record in these proceedings as set forth by the presiding examiner show
that the Yadkin-Pee Dee 1s a navigable water of the United States at lsast
as far upstream as Cheraw, South Carolina, and that the existing ard pro-
posed hydroelectric developments of the two companies will affect the
interests of interstate or foreign commerce in that the operation of those
developments will affect the navigable capacity of the Yadkin~Pee Dee River
downstream from Cheraw. Similar findings were made by the Commission in
May 1937 only with respect to the proposed Tuckertoy development, In the
Matter of Carolina Aluminum Company, 1 F,P.0. LhoS. é?

There is no basis in the Act for saying that the overation ard mainte-
nance of these existing hydroelectric developments,which wers constructed
prior to the 1935 amendments to the Act, have been overated and maintained
unlawfully or in trespass against the United States. This would be truve
even 1f it should be subsequently determined that they are occcupying navie
gable waters of the United States,

An examination of the record dees not, in owr judgment, disclose a

‘rational basis in the evidence which would justify shorter license terms

than 50 years or the back dating of the licenses, ard therefore, on the
basis of the svidence of record and the legal principles set out above,
we are without authority to back date the licenses or to issus them for
a term of less than 50 years, . .

6/ The same type of evidence was presented in these provesdings as was

- presented in connsction with the prior Tuckertown proceeding, and
since such evidence is adequate to establish our jurisdiction, in
that the proposed and existing developments will affect downstream
navigable capacity, it i5 not essential to take the additional time
and related expense Yo gather any evidence which may be available
with respect to the question of the navigability of the stretch of
the stream in which the proposed and existing developments of the
two companies are located,
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ows Commission orderst

Consistent with the foregoing the presiding examiner!s initlal

2ccigion issued herein on February 1l,

1958, 1s adopted as the decision

of thne Commission, effective as of first day of the month in which

this order is issued,
By the Commission.

Joseph H, CGuiride,
Secretarys

-
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Relicensing Studies
The following technical studies were conducted by independent consultants retained by APGI
from 2003 to 2005. Copies of these studies are available upon request.

Economic Study

« Surrounding Counties Economic Impact Analysis Study: This study evaluated the
positive economic impact of the Yadkin Project reservoirs on tourism and property values in
local communities. In addition, the study considered the impact of low water levels in the
IE€SErvoirs.

Cultural Resources Studies

+ Cultural Resource Studies: These studies surveyed historic and archaeological sites located
near the Yadkin Project, considered the eligibility of these sites for the National Register of
Historic Places and evaluated appropriate measures to protect these sites.

Fish & Aquatics Studies

» Reservoir Fish and Aquatic Habitat Assessment: This study mapped the aquatic habitat
within the Yadkin Project, identified the areas of most significant habitat and evaluated the
impact of the Yadkin Project’s hydroelectric operations on these habitats.

» Tailwater Fish and Aquatic Biota Assessment: This study examined important aquatic
habitats in the tailwaters of the four dams and evaluated the impact of the Yadkin Project’s
hydroelectric operations on these habitats and their use by fish and other aquatic organisms.

+ Habitat Fragmentation Study: This study evaluated the impact of the Yadkin Project’s
operations on fragmenting riverine and stream habitat with the Yadkin River basin.

+ Fish Entrainment Study: This study examined the potential for resident and migrating fish
to be entrained into the powerhouse intakes and considered the effect that such entrainment
might have on fish mortality and populations.

Recreation, Shoreline and Aesthetic Studies

» Recreation Use Assessment: This study evaluated current and projected recreational use of
the four reservoirs (High Rock, Tuckertown, Narrows, and Falls) and considered whether
current facilities were adequate to meet recreational demand.

+  Recreation Facility Inventory: This study conducted a detailed inventory of existing public
recreation facilities and assessed their condition. The results were combined with results of
the Recreation Use Assessment to determine what additional recreation facilities and
improvements would be needed at the Yadkin Project during the term of the new license.

+ Shoreline Management Plan Comparison Study: This study compared the existing
Shoreline Management Plan (SMP) with plans in place at other reservoirs in the Southeast
US. The results identified similarities and differences and recommended changes to the
Yadkin SMP that would provide a balance between shoreline development and
environmental concerns.



Regional Recreation Evaluation: This study examined recreation use and facilities in a
regional context,

Recreation Economic Impact Study: This study estimated the positive economic effect of
recreational use of the reservoirs to the surrounding counties.

Overall Project Aesthetic Study: This study evaluated the aesthetics of the reservoirs from
public access points and considered how the visual quality of the reservoirs might be affected
by the Yadkin Project’s operations.

Uwharrie National Forest Aesthetics Study: This study included a more detailed
assessment of the visual quality of the reservoirs from the Uwharrie National Forest.

Water Quality Studies

Water Quality Monitoring Study: This study examined reservoir and tailwater water
quality based on four years of monthly water quality monitoring data collected at more than
20 monitoring stations located throughout the Yadkin Project. In addition, the study
examined how water quality is impacted by reservoir water levels and flow releases.
Sediment Fate and Transport Study: This study reviewed existing data and literature to
understand the sources of sediment in the Yadkin Project, and to estimate the load of
sediment that is retained within the reservoirs.

Wildlife and Wetlands Studies

L

Wetland and Riparian Habitat: This study mapped the location and extent of wetlands and
other important wildlife habitat areas located along the reservoir shorelines. The study also
considered the impact of reservoir water levels on these habitats.

Transmission Lines and Project Facility Habitat Assessment: This study evaluated the
impacts to wildlife and vegetation associated with APGI’s required maintenance of
transmission lines and generating facilities.

Invasive Exotic Species Assessment: This study inventoried the presence of nuisance
invasive plants and animals at the Yadkin Project, and considered how these species could be
managed to reduce their impacts on native species and habitats.

Avian Inventory: This study inventoried bird use of the reservoirs and shorelines, and
considered the impact to these uses associated with the Yadkin Project’s operations.

Rare, Threatened and Endangered Species Assessment: This study surveyed the Yadkin
Project for rare species and their habitats. The study also considered the impact to rare
species associated with the Yadkin Project’s operations.

Bald Eagle and Great Blue Heron Nesting Survey: This study was a continuation of
annual surveys conducted by APGI of nesting use and nesting success at the Yadkin Project
by these two important bird species.

Yadkin River Goldenrod Assessment: This study inventoried the location of this rare plant
at the Yadkin Project, and evaluated the potential impact to the plants from flow releases.






YADKIN PROJECT
FERC No. 2197
JOINT EXPLANATORY STATEMENT
FOR THE RELICENSING SETTLEMENT AGREEMENT
(Aprit 2007)

This Joint Explanatory Statement (JES) presents an overview and explanation of a
comprehensive Relicensing Settlement Agreement (RSA) reached hetween the License
Applicant, Alcoa Fower Generating Inc. (APGH), and most of the participants in the Yadkin
Project (FERC No. 2197) licensing proceeding. This RSA is intended {o replace an Agreement
in Principle (AIP) that was executed in June 2006 and filed with the Commission. The Parties™
respectiully request that the Commission (i) adopt the RSA as its preferred alternative for the
purposes of the National Environmental Policy Act, (i) incorporate without modification the
Proposed License Articles included in the RSA into a New License for the Yadkin Project, and
(iii) issue a New License for the Yadkin Project with a term of 50 years.

1. Background

On April 25, 2008, APGI filed an Application for a New License with the Federal Energy
Regulatory Commission (FERC or Commission) for its Yadkin Project (Yadkin Project or
Proiect). In June 2006 APGI and most of the participants in the relicensing process reached an
AIP regarding issues pending in the relicensing. Subsequently, the signatories to the AIP
engaged in a negotiation process to finalize a Relicensing Setllement Agreement, using the AlP
as a basis for further discussion. The group’s goal was to develop an agreement which
achieved an appropriate balance of competing resource interests in the Yadkin Project. This
effort produced a consensus among the AlP signatories representing a broad range of interests
on protection, mitigation, and enhancement measures (PMEs) for the Yadkin Project that
address environmental, recreational, and cultural issues, as well as other beneficial uses of the
Project waters and the Yadkin-Pee Dee River, including hydropower generation, drought
management, and endangered species protection, as required by Sections 4{e), 10(a), 10() and
18 of the Federal Power Act (FPA). The participants in this process included APGI, state and
federal resource agencies, the Catawba Indian Nation, local governments, homeowner
associations, and national and local non-governmental organizations (NGOs).

' Alcoa Power Generating Inc., American Rivers, Badin Historic Museum, Inc., Badin Lake Association,
Catawba Indian Nation, City of Albermarle, High Rock Business Owners Group, High Rock Lake
Association, Montgomery County, North Carolina Depariment of Environment and Natural Resources,
North Carolina Wildlife Resources Commission, Pee Dee River Coalition, Piedmont Boat Club, Rowan
County, Salisbury/Rowan Association of Realtors, South Carolina Coastal Conservation League, South
Carolina Department of Health and Environmental Control, South Carolina Department of Natural
Resources, The Land Trust for Central North Carolina, The Nature Conservancy, Town of Badin, United
States Forest Service, Uwharrie Point Community Association.

2 Although they are not a signatory to the Yadkin RSA, the U.S. Fish and Wildlife Service and U.S.
Environmental Protection Agency have indicated their support for the operating proposals and resource
protection measures included in the RSA.

3 APGI and PE have agreed that, for corporate and operational reasons the licensees will not sign each
others comprehensive agreement. Instead, there will be a separate agreement between the companies
that addresses issues specific {o the licensees.



This JES provides a framework for understanding the outcome of the Yadkin Project relicensing
negotiations process, which is detailed in the RSA being filed with the Commission. tmportantly,
the RSA should be read and evaluated by FERC as a stand-alone proposal of PMEs that
supersedes both the proposals put forth in APGI's Application for New License and those
outlined in the AIP previously filed with the Commission.

2. The Settiement Agreement Process

This RSA is the result of an intensive effort, by many dedicated organizations and their
representatives, to relicense the Yadkin Project that began over four years ago. At that time,
APGI elected to utilize a communications-enhanced version of the traditional three-stage
consultation process to reficense the Project. This process was initiated in 2002, with the
preparation and issuance of an Initial Consuitation Document (ICD). In conjunction with the
ICD, Yadkin held a series of public meetings to introduce the public to the relicensing process,
to review the ICD, and to gain additional input on relevant resource issues to be addressed
during the relicensing. APGI engaged in consultation with resource agencies, tribes and other
interested stakeholders through the formation of Issue Advisory Groups (IAGs) to define
information needs and identify needed scientific and technical studies. As the studies were
completed, APG} continued to engage the participants in the review of study results and the
evaluation of potential PMEs for inclusion in the New License. Most recently, APGI has
continued to work with interested participants in seftlement negotiations. The initial focus was
on the development of a Meetings and Negotiations Protocol in late 2004, providing the
framework and ground rules for these negotiations, and culminated in June 2006 with the
signing of the AIP. At that point, several different Workgroups comprised of AIP signatories that
had been actively involved in the early IAGs were formed to resolve any remaining issues and
draft the detailed settiement language and license articles intended to reflect the AIP
commitments. The Workgroups included a Project Operations Workgroup (including the Low
Inflow Protocol) a Water Quality Workgroup, a Fish Passage Workgroup, an Environmental
Management Workgroup, a Recreation and Shoreline Management Plan Workgroup, a Lands
Workgroup, and a Historic Properties Management Plan (HPMP) Workgroup, along with a Legal
Workgroup. Together, these Workgroups created the legally binding RSA to implement the
agreed-upon PMEs and fo govern the relationship among the Parties over the life of the New
License.

3. Relicensing Settlement Agreement
The RSA is comprised of three parts:
1. General Provisions that include the legal definitions and standards of the RSA;

2. Settlement Provisions Not Covered by the Proposed License Articles, including various
funding commitments by APGI, cooperative agreements between APGI and various state and
federal agencies, and commitments regarding non-Project land grants and conveyances; and

3. Proposed License Articles that establish the Licensee’s obligations that will be enforceable
by the Commission. These Proposed License Articles have been drafted to conform to the
Commission's need to assure enforcement of the entirety of the New License. The articles
specify operational requirements including fiow schedules and values, reservoir operating
curves, water quality enhancements, recreational enhancements, shoreline management
provisions, cultural resource management provisions, rare, threatened, and endangered (RTE)
species management provisions, and other PME enhancement measures and funding support.



The proposed articles, taken together with other commitments made in the RSA and with the
conditions within the State of North Carolina’s certification pursuant to Section 401 of the Clean
Water Act (CWA), will ensure that the Project is and will be best adapted to a comprehensive
plan of development for the Yadkin-Pee Dee River, and that it will continue to comply with all
applicable iaws.

The RSA also contains a sefies of Appendices including a Low Inflow Protocol (LIP), a Hydro
Project Maintenance and Emergency Protocol (HPMEP), Recreational Facility Enhancements,
modifications to various specifications and procedures in the Yadkin Project Shoreline
Management Plan (SMP), and descriptions of land conveyances and land grants.

The three main parts of the RSA along with the Appendices comprise the entire RSA. In its
issuance of a New License for the Yadkin Project, the Parties to the RSA respectfully request
that the Commission incorporate into the New License the Proposed License Articles and the
HPMEP without modification and also approve the proposed modifications to the SMP. The
remaining elements of the RSA, including the “Settlement Provisions Not Covered by Proposed
License Articles” in Section 2 of the RSA, the LIP (Appendix A), and the land grants and
conveyances depicted on maps in Appendix E are for FERC's information only and will be
implemented and enforced as provided for in the RSA.

4. FERC Adoption Without Modification

The Parties to the RSA respectfully urge the Commission to incorporate the Proposed License
Articles into the New License as drafted. The detailed provisions of the Proposed License
Articles reflect the intent of the Parties to ensure the Commission’s ability to enforce the License
while fully effectuating the delicate balance of the RSA. Material changes to the Proposed
License Articles could lead to adverse consequences, including the potential for Parties to
withdraw from the RSA or for the entire RSA to be terminated. Therefore, the Parties to the
RSA request that the Commission honor the Parties’ intentions by issuing a New License to
APG! for the Yadkin Proiect incorporating the Proposed License Articles without modification.

5. Consistency with FERC's Settlement Policy

in developing the RSA, the Parties sought to reflect their agreements in a fashion that, with one
exception, is consistent with the guidance provided in the Commission’s Policy Statement on
Hydropower Licensing Settlements (Docket No. PL06-5-000, September 21, 2006) and believe
that the Commission can fully discharge its legal responsibilities through adoption of the
Proposed License Articles into the New License for the Project.

Given the relicensing record, the Parties believe that the settiement proposal contained in the
RSA fully meets the comprehensive development/equal consideration standards embodied in
Sections 10(a)(1) and 4{e) of the Federal Power Act. The Parties also believe that the Proposed
License Article language provides the Commission with clear and enforceable fanguage with
which to oversee license compliance, With this in mind, the Parties developed the Proposed
License Article language with specific measures to reflect license obligations.

At the same time the Parties fully acknowledge that there are provisions of the RSA that are not
within the scope of the Commission's jurisdiction and thus not appropriate for inclusion in the
New License. it is the intent of the Parties that these provisions will be enforced among the
Parties pursuant to applicable provisions of the RSA itself. We have attempted to clearly identify



which portions of the RSA are within the Commission’s jurisdiction and which are not, both
through the organization of the RSA itself as well as through the rationale provided in this JES.

There is no intent on the part of the Parties to extend the Commission’s jurisdiction. With this in
mind, the Parties, for example, are proposing a License Article articulating the Licensee’s
responsibilities under a proposed Low Inflow Protocol (LIP), while not proposing that the
Commission include the entire LIP in the license as that document includes provisions and
responsibilities that extend to entities other than the Licensee.

The exception to the Commission's Policy Statement on Hydropower Licensing Settiements that
we bring to the Commission’s attention relates to the operation and maintenance (O&M) of
public recreation sites that provide access to Project lands and waters. There are 40 public
recreation sites in the immediate proximity of the Project and there is no disagreement among
the Parties that these facilities provide access to the Project. However, these sites are owned
and managed by a variety of ertities, including the Licensee, the North Carolina Widlife
Resources Commission (NCWRC) and the U.S. Forest Service (USFS). During seftlement
negotiations it was made clear by NCWRC and USFS that they preferred to have APGI provide
a defined leve! of funding support to their organizations so that they could undertake the
necessary O&M activities at their facilities as part of their larger organizational O&M efforts.
Thus, the language in the RSA is crafted to require APGI to provide specified financial support
to these organizations to conduct the necessary O&M, with the identified amount of funding
being based on long-term experience with the types of O&M activities that can be anticipated in
the future. We believe that cooperation with these state and federal agencies in providing
recreational access to the project provides sufficient justification for distinguishing these
provisions of the RSA from the Commission's preference for avoiding specified funding
obligations in a license.

In addition, the Parties understand that the Commission’s decision with regard to the RSA must
be supported by substantial evidence. During the development of the RSA close attention was
paid to the scientific and technical information generated during the course of the relicensing
consultation and filed in the Commission’s relicensing docket for this Project In the instance of
each of the Proposed License Articles, the Parties believe that the compiled record supports the
proposed provisions and that need for the article is based on an established nexus to Project
purposes and identified impacts of the Project. Information in Section 7 of this JES provides
supporting rationale for how each license articie will accomplish its stated purpose.

6. Long-Term Protection of Lands

The Parties to the RSA consider the land grants and conveyances involving non-Project lands
between APGI and specified Parties to be essential elements of the RSA, although outside of
the Commission’s jurisdiction. These agreements provide long-term or permanent protection for
thousands of acres owned by APGI in the vicinity of the Project reservoirs, thereby preserving
and protecting ecologically and cuiturally significant lands as open-space in the rapidly
developing central North Carolina region. The ultimate consummation of these land agreements
is contingent upon APGI accepting the New License for the Yadkin Project.

7. Record Support
The Parties to the RSA concur that the record developed to date in this proceeding supports the

PMEs contained in the RSA, including APGI's obligations set forth in the Proposed License
Articles. Each of the proposals set forth in the Proposed License Articles and other provisions



of the RSA, rests on a thorough review of the scientific and technical information available or
produced as part of this relicensing process. In some cases RSA provisions reflect information
and analyses that were not complete or available during the preparation of the Application for
New License. APGI and the other Parties to the RSA believe that these proposals represent an
improvement over proposals in the Application for New License and have developed the
following summary of the changes to Project resources that are expected to occur as a result of
implementing each of the Proposed License Articles contained in the RSA.

7.1 Reservoir Operations — Article PO-1
7.1.1 High Rock

Under the provisions of the RSA, APG! proposes to operate High Rock Reservolr in accordance
with an operating curve such that the reservoir water level wilt be maintained within 4 ft of full
between April 1 and October 31 of each year, and within 10 ft of full between November 1 and
March 31 of each year, except as needed in order to maintain minimum flows, or as provided
under the LIP or HPMEP. If water levels in High Rock Reservoir fall below these normal
minimum elevations, then APG! will reduce releases to no more than the daily average
equivalent of the minimum flow requirement at Falls Dam described in proposed License Article
PO-2.

This proposal will provide significant environmental, recreational and aesthetic resource
enhancement. Maintaining reservoir water levels within 4 ft of full April 1 — October 31 will
maintain and enhance the quality fisheries in the reservoir and fish and wildlife access to a
portion of the high quality habitat located within the upper 6 ft of the reservoir for three more
months per year than under the existing license. The operating curve calls for raising the water
levels in High Rock six weeks earlier in the spring than under the existing license fo provide
spawning fish with earlier and better access to high quality spawning habitats. Maintaining the
reservoir within 4 ft of full for six weeks longer than under the existing license in the late summer
and fall will enable juvenile fish to remain in the high quality habitats for much longer, allowing
them to grow larger and making them less vulnerable to predation. Maintaining the reservoir
within 4 ft of full between April 1 and October 31 also extends the potential growing season for
submerged and emergent wetland vegetation, allowing more vegetation {o become established
and to be maintained in the reserveir, and enhancing aguatic habitat availability.

Maintaining the reservoir within 4 ft of full also enhances conditions for recreational boating
during the peak of the recreation season and significantly improves the opportunity for
recreation on the reservoir by three (3) additional months each year. 1t also improves reservoir
area availability for use by fishermen and boaters in the early spring and fall, along with
opportunities for recreation on the reservoir during the fall foliage season.

Limiting the winter drawdown to a maximum of 10 ft below full will also provide significant
enhancements. Limiting the drawdown to 10 ft will protect a greater portion of the reservoir
littoral zone from the effects of desiccation and freezing and will enable more organisms and
plants to establish themselves in the reservoir. Limiting the winter drawdown will enhance the
ability for reservoir refill each spring in time for fish spawning season and the prime spring
fishing season. Limiting the winter drawdown to 10 ft will also prevent dewatering of significant
areas of the reservoir bottom and so should help to reduce related problems such as sediment
re-suspension. The limited winter drawdown will also help to improve the scenic quality of the
reserveir during the late fall and winter.



7.1.2 Tuckertown

APGI proposes to continue to operate Tuckertown Reservoir as it has in the past, with typical
reservoir fluctuations of 3 ft or less. The reservoir will be operated in accordance with an
operating curve such that the reservoir will be maintained within 3 ft of full, except as provided
under the HPMEP,

This proposal will maintain the very high guality wetland and fish habitats that currently exist in
Tuckertown Reservoir. This proposal will also maintain the existing high quality recreation
opporiunities available at the reservoir and the current scenic quality of the reservoir. Continued
operation of Tuckertown Reservoir as in the past will also allow the City of Albemarle and Town
of Denton to operate their municipal water withdrawals on the reservoir as they have historically,

7.1.3 Narrows

APG] proposes to operate Narrows Reservoir in accordance with an operating curve such that
the reservoir will be maintained within & ft of full, except as needed in order to maintain
minimum flows, or as provided under the LIP or HPMEP.

This proposal will maintain the extensive water willow beds and high quality fish habitat that
currently exist in Narrows Reservoir. This proposal will also maintain the existing high quality
recreation opportunities available at the reservoir and the current scenic quality of the reservoir.
Qperation of Narrows Reservoir in this manner will also allow the City of Albemarie to operate
its municipal water withdrawal on the reservoir as it has historically.

7.1.4 Falls

APGI proposes to continue to operate Falls Reservoir as it has in the past with typical reservoir
fluctuations of 4 ft or less. The reservoir will be operated in accordance with an operating curve
such that the reservoir will be maintained within 4 ft of full, except as provided under the
HPMEP.

This proposal will maintain the limited, but important, wetland and fish habitat on Falls
Reservoir. The above proposal will also help to preserve the “natural’ recreation experience
provided by Falls Reservoir. This proposal will also maintain existing recreation opportunities
and the current scenic quality of the reservoir.

7.1.5 Reservoir Stabilization to Enhance Fish Spawning

APGI proposes, from April 15 through May 15 of each year, to endeavor to maintain reservoir
water elevations at the four Project reservoirs no lower than -1.0 feet below the elevation of
each reservoir on April 15. Stabilizing the reservoirs during this critical spring period is expected
to enhance conditions for spawning fish.



7.2 Project Instream Flows — Article PO-2

Except when operating under the LIP or HPMEP, APGI proposes to operate the Yadkin Project
80 as to provide a daily average minimum flow from Falls Development according to the
following schedule:

June 1 - January 31 1,000 cfs
February 1 — May 15 2,000 cfs
May 16 — May 31 1,500 cfs

This proposal will support flow conditions in the lower river (below Blewett Falls Dam, which is
part of the downstream Yadkin-Pee Dee River Project (FERC No. 2206)), that allow state and
federal management goals for fish, water quality and recreational resources to be met. The
minimum flows proposed by APGI for the summer, winter and spring periods are sufficient to
allow the downstream licensee to provide continuous minimum flows of 1,200 cfs, 2,400 cfs and
1,800 cfs at the U.S. Geological Survey (USGS) gage at Rockingham, during each of these
seasons, respectively. These flows in the lower river are expected to significantly enhance
aquatic habitat conditions in the lower river for a wide array of fish species, as well as for
mussels and macroinveriebrates, The details of the habitat enhancements expected to accrue
in the lower river as a result of these minimum flows at Rockingham are available through study
reports and other documents filed as part of the Yadkin-Pee Dee River Project relicensing
proceeding.

7.3 Flow Monitoring — Article PO-3

APGI will prepare a Flow and Reservoir Elevation Monitoring and Compliance Plan for the
Project. The plan will include provisions for monitoring reservoir water elevations in all four
reservoirs, and flows from both the Narrows and High Rock developments. Once implemented,
the monitoring plan will call for APGI to conduct monitoring sufficient to demonstrate that it is
meeting the operational requirements of its New License.

7.4 Low Inflow Protocol - Article PO-4

APGI proposes to operate the Yadkin Project in accordance with a LIP which is attached to the
RSA as Appendix A. Key elements of the LIP include a definition of “stages” and Project
operational measures o be undertaken by APG| during each of the respective stages.

The drought of 2001-2002 in the Yadkin-Pee Dee River basin demonstrated clearly the
importance of water availability and use to both upstream (reservoir) and downstream users.
During periods of drought, or extreme low inflow, there is simply not enough water available to
maintain the hydropower reservoirs at their normal levels and maintain an appropriate minimum
flow in the river downstream of the Project. The proposed LIP appropriately considers both
reservoir and river needs, and sets forth actions to be taken by APGI, and others, that will help
to conserve water and strike an appropriate balance between the water needs of the reservoirs
and water needs of the river during low inflow conditions.

7.5 Hydro Project Maintenance and Emergency Protocol — Article PO-5

APGI is proposing that the Commission adopf, as part of the New License, a Hydro Project
Maintenance and Emergency Protocol (HPMEP) for the Yadkin Project. The HPMEP, which is
appended to the RSA, details the steps to be taken by APGI at the Project in the event of an



emergency or unanticipated maintenance situation that requires a change in the normal
operation of the Project.

7.6 Water Quality — Article WQ-1

APGI is committed to operating the Project in accordance with the anticipated conditions of the
Section 401 water quality certification to be issued by the State of North Carolina. A major
emphasis of the certification will require the implementation of necessary measures to insure
that all tailwaters meet state water quality standards for dissolved oxygen.

Technologies to increase tailwater DO conditions are available as possible corrective measures,
but such technologies are time consuming and expensive to install and operate, and result in a
foss in the efficiency of the generating units, and therefore a loss in power generation. To be
effective, aeration technologies have to be designed and installed specific to the dam,
powerhouse, penstock, turbine and tailwater conditions that are unique to each development. In
other words, to be effective, it appears that each development will likely require a site specific
aeration technology.

The most efficient and effective time to do such installations at the Yadkin Projectis in
conjunction with other facility sustainability work being planned for the various developments
and units. APGI's plans to refurbish and upgrade the generating units at its four developments
provide a prime opportunity to efficiently and cost effectively install aeration technology, as
needed.

7.6.1 Tailwater Dissolved Oxygen Enhancement Schedule

APGI proposes to undertake a series of Project modifications designed to increase DO
concentrations and enhance water quality in the four Project tailwaters. The fundamental
concept of APGI's proposed DO enhancement schedule will be to first increase DO
concentrations below Narrows and High Rock dams, and then to monitor to see what, if any, DO
enhancement might still be needed at Tuckertown and Falls dams. APGI anticipates these
measures and the related schedule for implementation will become a condition of the CWA 401
Certification issued for the Yadkin Project by the State of North Carolina.

The improved DO concentrations in the Project tailwaters that will be achieved as a result of the
proposed DO enhancements will have many significant benefits. increasing tailwater DO
conditions will certainly improve habitat conditions for invertebrates, including mussels, and fish,
which in turn should produce better recreational fisheries in these tallwaters, Water quality,
fisheries and macroinvertebrate data collected as part of various relicensing resource studies
demonstrate that the water quality conditions are generally not meeting WQ standards during
the summer months. Moreover, given the short residence times for water in the Tuckertown and
Falls developments, APGI and the Parties expect to see some improvement in tailwater DO
conditions at these two developments as a result of improving DO conditions in the Migh Rock
and Narrows tailwaters. However, if such improvements are not sufficient to aliow these
tailwaters to meet state DO standards, the DO enhancement schedule calls for APGI to take
additional actions to improve DO concentrations in the Tuckertown and Falls tailwaters.

7.6.2 Tailwater Dissolved Oxygen Enhancement Operations

As DO enhancement measures are installed (as described above), APG! will operate the
generating units with DO enhancement equipment added on a "first on—last off” basis, subject to



unit availability, $o as to maximize the DO benefit obtained from the available aeration
technology. DO enhancement equipment and measures will be operated beginning no fater
than May 1 each year and will continue through November 30 of each year.

During the winter and early spring months, cooler water temperatures and mixing in the
reservoirs generally assures that DO standards are met in the Project tailwaters under normal
Project operations. The operation of the proposed DO enhancement technologies during the
period May 1 through November 30, each year is expected to significantly increase tailwater DO
conditions during the periods of warm water, low flows, and reservoir stratification, all of which
can adversely affect tailwater DO concentrations. Studies of Narrows Unit 4 (where aeration
valves have already been installed) suggest that DO concentrations may be raised as much as
2-4 mg/l at the Narrows Development, when all the DO enhancement measures are completed
there. At High Rock it is more difficult to predict how much DO may be added as a resuit of the
DO enhancement proposed for that development (utilizing through the blade aeration
technology), but continuous DO monitoring will allow an accurate determination of the
effectiveness of these enhancements once they are completed.

7.7 Dissolved Oxygen Monitoring — Articie WQ-2

Monitoring of DO conditions in the tailraces will be critical to determine the effectiveness of the
enhancement measures and operations described previously. The primary component of the
proposed DO monitoring plan will be the operation of four continuous DO/temperature monitors
(one in each tailwater), for the period of May 1 through November 30 of each year. The plan will
also include provisions for conducting two studies as part of the overall DO enhancement
schedule utilizing the continuous DO monitoring data to determine the effectiveness of the
aeration technology installed and assist in determining what additional measures will be
required if the planned measures are not successful in meeting state DO standards.

7.8 Recreational Enhancements — Article REC-1

APG| proposes to upgrade and improve existing recreational facilities and construct new
recreational facilities, including a recreation area with a swim beach at High Rock Reservoir and
ten dispersed campsites - in accordance with Table REC-1 in the RSA which will be reflected in
a Recreation Management Plan.

There are currently over 40 public recreation facilities at the Yadkin Project. These facilities
provide public access for boat launching, fishing, and picnicking at all four Project reservoirs,
and for swimming at High Rock and Narrows reservoirs. Intensive use surveys during
relicensing demonstrate that none of the existing public recreation facilities are currently
exceeding their capacity; however some improvements to existing facilities are needed. The
recreational improvements proposed will appropriately address the needs that were identified
during the relicensing process, including accessibility for the disabled and expanded sanitation
facilities, and will allow the Yadkin Project to meet public recreation demand well into the future,

APGI is also committing to O&M responsibilities for all recreation facilities that provide access to
Project waters. Details regarding APGI's facilities and O&M obligations under the New License
will be documented in a Recreation Management Plan required by proposed Article REC-1.



7.9 Shoreline Management Plan — Article SMP-1

With FERC's approval, APGI wilt make certain modifications to the Yadkin Shoreline
Management Plan (SMP) as provided in Appendix D of the RSA.

The Yadkin SMP has been in effect for nearly eight years. Over that time, the SMP has been
demonstrated to be protective of the reservoir shoreline and associated environments
However, such protections have only been achieved through non-Project development review
processes and appropriaie restrictions on shoreline property development that can affect
Project resources. Based on experience since the initial SMP implementation, APGI has
worked with the other Parties to identify modifications to existing specifications and procedures
applicable fo non-Project activities that can be modified while still maintaining the same level of
resource protection. These SMP modifications have been developed in
consultation/collaboration with agencies and other stakeholders and have been designed to
ensure adequate protection o reservoir resources while allowing some changes in certain
shoreline specifications that are of interest to shoreline property owners.

Section 2.4.2 of the RSA discusses the implementation of the SMP modifications. APGI
proposes to implement the modifications to the existing SMP within three months of the effective
date of the New License. As reflected in Article SMP-1, APGI also proposes to file a revised
Shoreline Management Plan after consultation with state and federal agencies and other
interested parties.

7.10 Historic Properties Management Provisions — Article HP-1

APG! proposes to prepare an HPMP for the Yadkin Project. The HPMP will be prepared in
consultation with NC State Historic Preservation Office (NCSHPO), the Catawba Indian Nation,
and other organizations with an interest in cultural issues at the Yadkin Project, and will be filed
with FERC in accordance with Article HP-1,

APGI and NCSHPO have developed a predictive model for the Yadkin Project reservoirs that is
used to establish cultural probability zones in the Yadkin SMP. The identification of areas that
are of potential cultural significance and the establishment in the SMP of processes and
requirements to evaluate the potential impact to culiural resources in these areas that may
occur as a result of activity undertaken within the Project boundary, provide a high level of
protection to cultural sites at the Yadkin Project. APGI, in consultation with NCSHPO and
others will update the cultural probability zones for the Project to protect both prehistoric and
historic sites of significance based on new information on the existence of significant historic
sites and cultural landscapes generated through relicensing studies. The scope of such
activities and other measures for protection of significant culturai sites through the term of the
New License will be outlined in an MPMP for the Yadkin Project.

7.11 Rare, Threatened and Endangered (RTE) Species Management Plan — Article FW-1

APGI proposes to prepare an RTE Species Management Plan for the Yadkin Project. The RTE
Species Management Plan will be prepared in consultation with USFWS, NCWRC, NC Natural
Heritage Program, and other agencies and organizations with an interest in RTE species and
habitats at the Yadkin Project. The RTE Species Management Plan will outline specific actions
to be taken by APGI during the term of its new FERC license to moniter and protect RTE
species and their habifats. The plan will specifically address the needs of the federally listed
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Bald Eagle and Schweinitz's Sunflower, as well as other species of interest including the Yadkin
River Goldenrod and certain freshwater mussel species.

Bald Eagles (Hafiaeetus leucocephalus), a federally listed threatened species, have been
nesting in the vicinity of the Yadkin Project over the past several years. Concern about how
shoreline development and use could impact eagle use of the reservoirs led APGI o begin
monitoring bald eagle nesting activities several years ago. Results of the monitoring thus far
suggest that several pairs of breeding eagles have been successful in nesting and rearing
young at the Project. Current nesting sites are generally well protected from human disturbance
by either natural or man-made landscape features. Continued monitoring of eagle nesting
activities will help ensure that adequate nesting habitat is maintained for the birds.

Schweinitz's Sunflower (Helianthus schweinitzij), a federally listed species, occurs in various
locations around the Project. Although this species is not directly impacted by the operation of
the Project, there is concern about potential impacts to the species or its habitat from
recreational use of the Project, vegetation management activities along the Project transmission
lines, and encroachment by non-native, invasive species, APGI proposes tc develop specific
management initiatives in the RTE Management Plan to ensure the continued protection of this
species and its habitats within the Project boundary.

Yadkin River Goldenrod (Solidago plumosa) was recently listed as a candidate species by the
USFWS. The only known occurrences of Yadkin River Goldenrod are small populations located
below Narrows and Falls dams. Though most of the existing plants are located in areas that are
not directly impacted by flows from the Project, it seems clear that the plants do benefit from
periodic scouring (produced during extreme flood flow events) which reduces competition. The
plants also appear vuinerable to human activities in the tailrace areas. The NC Rare Plant
Program has been informally monitoring the status of the plants over the past several years.
With APGI's cooperation, monitoring of the Yadkin River Goldenrod populations can continue
and will help protect the plants and their habitat.

7.12 Project Transmission Line Corridor Management Plan — Article FW-2

APGI proposes to develop a Transmission Line Corridor Management Plan (TLC Plan) for the
Yadkin Project. The TLC Plan will be developed in consuitation with the NCWRC, USFWS, and
other appropriate state and federal wildiife resource agencies.

Vegetation within the two Project transmission line corridors is maintained by APGI at specific
height limits, depending on location, to ensure the safe and reliable operation of the Project.
APGI has historically maintained the vegetation along the two transmission line corridors
primarily using a variety of mechanical methods and with limited herbicide applications. Under
the proposed TLC Plan, APGI will review these management methods with state and federal
wildlife agencies, and will develop a long-term plan for the continued management of
fransmission line vegetation that will both ensure the reliability and safety of the two
{ransmission lines while at the same time protecting and enhancing habitat conditions within the
corridors.

8. Term of New License
The Parties to the RSA unanimously agree to support the issuance of a 50-year New License

from the Commission, and the Parties to the RSA have agreed to advocate for such a term in
any further filings with the Commission.
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9. Resource Questions Not Addressed in the RSA
9.1 Fish Passage

The RSA is silent on the issue of fish passage at the Yadkin Project. The Parties to the RGA
recognize that fish passage is an important issue for the Yadkin-Pee Dee River, but given the
multi-jurisdictional nature of the issue the Parties have determined that fish passage would be
best addressed in a separate, cooperative agreement among the Licensees (APGI and
Progress Energy), the states of North Carolina and South Carolina, and the two federal
agencies with responsibility for managing anadromous fish restoration efforts, the USFWS and
the National Marine Fisheries Service, neither of which is a signatory to the RSA. Negotiations
regarding fish passage at the Yadkin Project are continuing, and all those involved are hopeful
that the fish passage issues for the Yadkin Project will be appropriately addressed in a separate
agreement that will be filed with the Commission. Given the RSA's silence, the RSA will not be
interpreted to preclude any signatory’s participation in proceedings under Section 18 of the FPA.

9.2 Stanly County and the City of Salisbury

The Parties acknowledge that two non-signatories, Stanly County and the City of Salisbury,
have perspectives that differ, at least in part, from those of the Parties on such issues as the
completeness of the RSA, Project effects and the Licensee's obligations. The Parties
understand that these two non-signatories will continue to press their claims and respectfully
request that FERC confine its relicensing Order to issues that are germane to the

Yadkin Project.

10. Stakehoider Participation

The organizations that have chosen to sign the RSA represent a very broad spectrum of
interests in the relicensing of the Project and the future management of resources potentially
affected by the Project. In particular, signatories include organizations with specific interest in
how High Rock and the other Project reservoirs are managed in the future for recreational
access, shoreline management, habitat protection and power generation, Other signatories
include those with specific interest in protecting and enhancing downstream resources
potentially affected by Project operations and drought contingency planning. By their signatures,
each of these organizations is acknowledging its belief that the proposals embodied in the RSA
represent an appropriate balance among all of the identified competing uses for available water
and related resources.

The Parties acknowledge that there are some stakeholders in the Yadkin Project relicensing
who have chosen not to sign the RSA, despite the significant effort put forth throughout the
relicensing process to provide an inclusive environment for people to communicate their
interests and have them addressed.

11. Conclusion

The Parties respectfully request that the Commission issue a New License to APGI that
includes the specific provisions of the RSA within the Commission’s jurisdiction. The Parties
believe that those provisions, together with APGI's plans to make significant investment in the
unit upgrade/rehabilitation program and the non-jurisdictional elements of the RSA comprise a
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proposal that fully meets the comprehensive development and equal consideration provisions of
the FPA.
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